Case 1:23-cr-00061-MN Document 1 ded 07/25/23 Page 1 of 1 PagelD #: 15

Law Offices of
MURRAY, PHILLIPS & GAY

P.O. Box 561 Kent
215 E Market Street 302.422.9300
Georgetown, DE 19947 Milford, Delaware

Julianne E. Murray, Esq. Phone: 302.855.9300
Ronald D. Phillips, Jr., Esq. Fax: 302.856-0056 W"fozr '6‘258"9353
Thomas E. Gay, Esq. www.murrayphillipslaw.com Seafor d; Delélware

July 25, 2023

The Honorable Maryellen Noreika
J. Caleb Boggs Federal Building
844 N. King Street

Unit 19

Room 4324

Wilmington, DE 19801

RE: USA v. Biden, Case 23-cr-00061-MN
Your Honor:

I represent proposed Amici The Heritage Foundation and Mike Howell. Attached for the
Court’s consideration is a Motion For Leave to File an Amicus Curiae Brief as well as the Brief of
Amici Curiae The Heritage Foundation and Mike Howell.

I am at the Court’s disposal should there by any questions or concerns.

Sincerely,
LAW OFFICES OF MURRAY, PHILLIPS & GAY

/s/ Julianne E. Murray

Julianne E. Murray

Bar ID 5649

215 E. Market Street

Georgetown, DE 19947

(302) 855-9300

julie@murrayphillipslaw.com

Counsel for Heritage Foundation and Mike Howell



Case 1:23-cr-00061-MN Document 13-1 Filed 07/25/23 Page 1 of 8 PagelD #: 16

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

UNITED STATES OF AMERICA

Plaintiff,
V. Case No. 23-cr-00061-MN

ROBERT HUNTER BIDEN

Defendant.

N N N N N N N N N N N N N

MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF AND PROPOSED AMICUS
CURIAE BRIEF OF THE HERITAGE FOUNDATION AND MIKE HOWELL

The Heritage Foundation and Mike Howell hereby move, pursuant to the inherent authority
of the Court to accept Amicus Curiae briefs, to file an Amicus Curiae Brief. The proposed Amicus
Curiae Brief is attached as Exhibit C.

L Standard for Permissive Amicus Briefing in District Courts

1. Amici are unaware of any rule governing Amicus briefing in the United States
District Courts. Federal Rule of Appellate Procedure (“Fed.R.App.P.”) 29 provides guidance and
permits filing of a brief by leave of court. A motion for leave to file pursuant to Rule 29 must state
1.) the movant’s interest; and 2.) the reasons why an amicus brief is desirable and why the matters
asserted are relevant to the disposition of the case. Fed.R.App.P. 29(a)(3).

2. District courts possess the inherent authority to accept or deny Amicus briefing. In
re Nazi Era Cases Against German Defendants’ Litig., 153 Fed. App’x. 819, 827 (3rd Cir. 2005
(per curiam). In the Third Circuit, Amici have been accepted in the District Courts in both civil and

criminal proceedings. See In re Nazi Era Cases Against German Defendants’ Litig., 153 Fed.
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App/x 819 (3rd Cir. 2005); Getty Oil Co. v. Dep’t of Energy, 117 F.R.D. 540 (D. Del. 1987); In
re: Energy Future Holdings Corp, No. 15-cv-1183-RGA, 2016 WL 5402186 (D. Del. Sept. 26,
2016); Glen v. Trip Advisor LLC, 529 F.Supp.3d 316 (2021); US v. Alkaabi, 223 F.Supp.2d 583
(D.N.J. 2002).

3. “Courts will exercise their discretion to allow an amicus curiae brief to be filed if
Rule 29 of the [Fed.R.App.P.] is satisfied by demonstrating, under the most lenient standard, that
(1) the movant has an adequate interest in the appeal; (2) the information supplied is desirable; and
(3) the information being provided is relevant. Courts will deny leave in instances where the
arguments and facts in the brief are patently partisan, are untimely, and where the litigant is
competently and adequately represented. The Third Circuit has advised that motions for leave to
file such briefs should be granted “unless it is obvious that the proposed briefs do not meet [Federal

299

Rule of Civil Procedure] 29°s criteria as broadly interpreted.’” (citation omitted). /n re Weinstein
Company Holdings LLC, Civ. No. 19-242-MN, Civ. No. 19-243, 2020 WL 1320821 at *1 n.3 (D.
Del. Mar. 30, 2020).

IL. The Heritage Foundation and Mike Howell Have an Adequate Interest and
Provide Desirable and Relevant Information to the Court

4. The Heritage Foundation is a Washington, D.C.-based nonpartisan public policy
organization with a national and international reputation whose mission is to “formulate and
promote public policies based on the principles of free enterprise, limited government, individual
freedom, traditional American values, and a strong national defense.” Heritage Foundation, About
Heritage, found at https://www .heritage.org/about-heritage/mission (last visited July 19, 2023).

5. Mike Howell leads the Heritage Foundation’s Oversight Project and is an author
for The Daily Signal. The Oversight Project is an initiative aimed at obtaining information via

Freedom of Information Act requests and other means in order to best inform the public and
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Congress for the purposes of Congressional oversight. The requests and analyses of
information are informed by Heritage’s deep policy expertise. By function, the Oversight
Project is primarily engaged in disseminating information to the public.

6. In the accompanying proposed Amicus brief, the Heritage Foundation and Mike
Howell offer information that has not, and likely will not, be presented to the Court by either the
Government or the Defendant. The proposed Brief presents the widely reported facts of the Robert
Hunter Biden investigation, lays out a detailed historiography of the Congressional investigations
into the Hunter Biden investigation, including the conflicts between the public statements and
testimony of Attorney General Merrick Garland, U.S. Attorney for the District of Delaware David
C. Weiss, and the IRS Whistleblowers Gary Shapley and Jeff Zeigler, and provides information
that the Heritage Foundation and Mike Howell are aware of as a result of their FOIA litigation
with the United States Department of Justice. Amici submit that this combination of publicly
available information, provided in a unique well-crafted summary could be of great use to the
Court.

7. Amici suggest that the proposed Brief is of greater relevance to this proceeding
because neither the Government nor the Defendant have an interest in disclosure. The Defendant’s
reticence to disclosure is intuitive; the costs far outweigh the benefits of revealing that the
Defendant may benefit from partiality from the Government. The Government’s obstinance is less
understandable. The proposed Amicus Brief addresses, in detail, the stonewalling not only of the
Amici but of the United States Congress. The Brief addresses that in the course of FOIA litigation
in another jurisdiction that the Department of Justice disclosed that there were more than 2500
pages of potentially responsive documents concerning communications between the District of

Delaware and the Department of Justice in Washington D.C. The lack of transparency raises very
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real questions that would not otherwise arise. As such, Amici ask the Court to consider this
stonewalling and breadth of available documents in its review of the plea agreement and determine
if a delay of the proceeding until more information as to the who, what, where, when, and how of
the investigation is disclosed.

8. Information related to this investigation has been changing on a daily basis. Amici
wanted the Court to have the most up-to-date information and given the posture of the FOIA
litigation in the U.S. District Court for the District of Columbia and Congressional hearing
landscape, it was not practicable to submit the proposed Brief any earlier.

0. The undersigned hereby certifies that she conferred with counsel for the Defendant
and for the Government to obtain their position on the relief requested in this Motion. Counsel for
the Defendant opposes this Motion and such opposition is attached as Exhibit A to this Motion;
counsel for the Government consented to this Motion and such consent is attached as Exhibit B.!

WHEREFORE, proposed Amici Curiae The Heritage Foundation and Mike Howell
respectfully move for entry of an Order accepting the accompanying Amicus Curiae Brief in this

casc.

! The Government consented to this Motion provided the Motion and accompanying brief were
filed by the “close of business” July 24, 2023. Unfortunately, it simply was not possible to meet
that deadline.
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Dated: July 25, 2023

Respectfully submitted,

LAW OFFICES OF
MURRAY, PHILLIPS & GAY

/s/ Julianne E. Murray

Julianne E. Murray

Bar ID 5649

215 E. Market Street

Georgetown, DE 19947

Tel: (302) 855-9300
julie@murrayphillipslaw.com

Counsel for Amici The Heritage Foundation
and Mike Howell
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Julie Murray

From: Christopher Clark <clark@csvllp.com>
Sent: Monday, July 24, 2023 9:54 AM
To: Julie Murray; benjamin.wallace2@usdoj.gov; derek.hines@usdoj.gov; leo.wise@usdoj.gov;

rjones@bergerharris.com; brian.mcmanus@Iw.com; matthew.salerno@Ilw.com;
timothy.mccarten@Iw.com
Subject: Re: USA v. Biden Amicus

Ms. Murray,

On behalf of the defendant we oppose your proposed application for leave to file an amicus brief in the
above-referenced case, please provide this communication to the Court with any application you file.

As an initial matter, a change of plea proceeding between the Government and a defendant is not an
appropriate proceeding for the intervention of an amicus, and we are aware of no precedent supporting such
an application. We therefore object on this basis.

Furthermore, your communication fails to identify (as is required) the interest the purported amici has in this
proceeding and the reason why an amicus brief is desirable and why the matters asserted are relevant to the
disposition of the case.

Moreover, the proposed relief the purported amicus claims to be seeking is without basis in law or fact and
would only serve to burden the court with baseless argument.

Finally, the application is untimely. The change of plea proceeding has been scheduled for more than one
month. You propose to file an amicus with less than one business day for the parties and the court to review
your submission and respond. Under the circumstances, this delay can only be seen as gamesmanship but in
any event it renders your application untimely.

For the reasons above and reserving all rights, the defendant opposes your proposed application.
Best,

Christopher J. Clark
Clark Smith Villazor LLP
250 West 55t Street
New York, NY 10019
(212) 582-4400(0)
(646) 763-3225(m)

From: Julie Murray <julie@murrayphillipslaw.com>

Sent: Saturday, July 22, 2023 9:08 PM

To: benjamin.wallace2@usdoj.gov <benjamin.wallace2 @usdoj.gov>; derek.hines@usdoj.gov <derek.hines@usdoj.gov>;
leo.wise@usdoj.gov <leo.wise@usdoj.gov>; Christopher Clark <clark@csvllp.com>; rjones@bergerharris.com
<rjones@bergerharris.com>; brian.mcmanus@Iw.com <brian.mcmanus@I|w.com>; matthew.salerno@Iw.com

1
EXHIBIT A
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<matthew.salerno@lw.com>; timothy.mccarten@Ilw.com <timothy.mccarten@Iw.com>
Subject: [EXTERNAL EMAIL] USA v. Biden Amicus

Good Evening Gentlemen:

| have been retained by the Heritage Foundation and Mike Howell to seek leave to file an Amicus Brief in opposition of
the Court accepting the plea agreement at this time in USA v. Biden, Case No. 23-cr-00061-MN.

As you know, | must ask the position of all counsel and include that position in my Motion seeking leave.
Accordingly, | ask that you respond by noon on Monday, July 24, 2023.

Best regards,

Julianne E. Murray, Esq.

Law Offices of Murray, Phillips & Gay
215 E. Market Street

P.O. Box 561

Georgetown, DE 19947

(302) 855-9300 — phone

(302) 855-9330 — fax
www.murrayphillipslaw.com

CONFIDENTIALITY NOTICE: The information in this communication and any attachments is intended only for the use of
the addressee and may contain information that is privileged, business sensitive, strictly private, confidential, or exempt
from disclosure. If the reader of this notice is not the intended recipient, you are hereby notified that any
dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify the sender and delete the communication without retaining any copies. Thank
you. No attorney-client or work product privilege is waived by the transmission of this communication.
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Julie Murray

From: Wallace, Benjamin (USADE) <Benjamin.Wallace2@usdoj.gov>
Sent: Monday, July 24, 2023 11:36 AM
To: Julie Murray; Hines, Derek (USAPAE); Wise, Leo (USAMD); clark@csvllp.com;

rjones@bergerharris.com; brian.mcmanus@Iw.com; matthew.salerno@Ilw.com;
timothy.mccarten@Iw.com
Subject: RE: USA v. Biden Amicus

Ms. Murray:
The government consents to your filing of an amicus brief, provided the brief is filed by close of business today, July 24.
Best,

Benjamin L. Wallace
Assistant U.S. Attorney

Email: benjamin.wallace2@usdoj.gov
Office: 302-573-6118 | Mobile: 302-304-5232

U.S. Attorney’s Office | District of Delaware
1313 N. Market Street, Wilmington, DE 19801

From: Julie Murray <julie@murrayphillipslaw.com>

Sent: Saturday, July 22, 2023 9:09 PM

To: Wallace, Benjamin (USADE) <BWallacel@usa.doj.gov>; Hines, Derek (USAPAE) <DHines@usa.doj.gov>; Wise, Leo
(USAMD) <lwise@usa.doj.gov>; clark@csvllp.com; rjones@bergerharris.com; brian.mcmanus@Iw.com;
matthew.salerno@Ilw.com; timothy.mccarten@Iw.com

Subject: [EXTERNAL] USA v. Biden Amicus

Good Evening Gentlemen:

| have been retained by the Heritage Foundation and Mike Howell to seek leave to file an Amicus Brief in opposition of
the Court accepting the plea agreement at this time in USA v. Biden, Case No. 23-cr-00061-MN.

As you know, | must ask the position of all counsel and include that position in my Motion seeking leave.
Accordingly, | ask that you respond by noon on Monday, July 24, 2023.

Best regards,

Julianne E. Murray, Esq.

Law Offices of Murray, Phillips & Gay
215 E. Market Street

P.O. Box 561

Georgetown, DE 19947

(302) 855-9300 — phone

(302) 855-9330 — fax
www.murrayphillipslaw.com

1
EXHIBIT B
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

UNITED STATES OF AMERICA

)
)
)
)
Plaintiff, )
)

V. ) Case No. 23-cr-061 (MN)
)
ROBERT HUNTER BIDEN )
)
)
Defendant. )
)

BRIEF OF AMICI CURIAE

THE HERITAGE FOUNDATION AND MIKE HOWELL
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INTERESTS OF AMICI CURIAE

Amicus curiae, The Heritage Foundation, is a Washington, D.C.-based nonpartisan public
policy organization with a national and international reputation whose mission is to “formulate
and promote public policies based on the principles of free enterprise, limited government,
individual freedom, traditional American values, and a strong national defense.” Heritage
Foundation, About Heritage, found at https://www .heritage.org/about-heritage/mission (last
visited July 25, 2023). Heritage is a not-for-profit IRC Section 501(c)(3) organization which
engages in substantial dissemination of information to the public. Heritage operates a national
news outlet, The Daily Signal.

Amicus curiae, Mike Howell, leads the Heritage Foundation’s Oversight Project and is an
investigative columnist for 7he Daily Signal. The Oversight Project is an initiative aimed at
obtaining information via Freedom of Information Act requests and other means in order to
inform the public and Congress on the workings of government. The requests and analyses of
information are informed by Heritage’s deep policy expertise. By function, the Oversight
Project is primarily engaged in disseminating information to the public. Oversight Project, found
at https://www.heritage.org/oversight (last visited July 25, 2023); Twitter, found at
@OversightPR (last visited July 25, 2023). Staff members of the Oversight Project regularly
appear in television, radio, print, and other forms of media to provide expert commentary on
salient issues in the national debate.

Amici have a strong interest in informing the public and Congress on the workings of
government. Amici work to provide the transparency necessary to restore the public’s trust in the

equal administration of justice in the United States. This case presents fundamental questions
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concerning the operation of the American justice system. Amici submit this brief to provide the
Court with information relevant to answering those questions.
INTRODUCTION

This is not an ordinary criminal plea agreement. Before the Court is a case concerning
the son of the President of the United States, Robert Hunter Biden.

The Court must decide whether to accept the plea agreement. Federal Rule of Criminal
Procedure 11 (“Rule 117) gives this Court immense discretion in considering whether to accept
or reject a plea agreement. A critical factor in that evaluation is whether the plea agreement is
“in the interests of justice.” That analysis can include evaluation of the proposed sentence in
relation to the Sentencing Guidelines range for the actual underlying offense conduct; evaluation
of facts—including uncharged conduct—relevant to sentencing; and evaluation of whether the
proposed plea would undermine the system of justice directly or via public perception.

Amici seek to ensure the facts relevant to these considerations are fully briefed before this
Court. The parties have no incentive to do so; their interest is in having the plea agreement they
negotiated accepted, and to put the matter to bed. Moreover, Amici are aggressively litigating a
Freedom of Information Act (“FOIA”) case seeking records that are important to this Court’s
evaluation of whether to accept the plea agreement. See Heritage Found. & Mike Howell v.
DOJ, No. 23-cv-1854 (DLF) (D.D.C.).

First. Information has come to light after the plea agreement was announced that has
raised significant questions about whether this entire proceeding is infected with political bias.
And on the current record, there is clearly a perception of bias. To be sure, that perception may
shift, but it must be addressed here and now. The Attorney General of the United States and the

United States Attorney for the District of Delaware, David C. Weiss (“Weiss”), have repeatedly
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assured the American People that despite the fact that Hunter Biden is the son of the sitting
President, the investigation is “independent” because Weiss has “complete authority over the
Hunter Biden investigation.” But that position is directly contradicted by Internal Revenue
Service Whistleblowers—who have contemporaneous documentation—and by Weiss’s own
Statements.

Second. Amici are aggressively litigating their FOIA action to obtain the production of
what the Department represents is over twenty-five hundred pages of internal records that go
directly to resolving the contradictions above. See Declaration of Mike Howell in Support of
Motion for Leave to File Amicus Curiae Brief, Ex. 1 at 9§ 20 (July 25, 2023) (“Howell Decl.”).
Both Amici and Congress have requested these records. The Department has fiercely resisted the
transmission of these documents in both the FOIA litigation and Congressional oversight
settings. The Department has used every tool in the arsenal to oppose any sort of transparency
on these issues. Amici’s litigation is pending, but Amici’s efforts to obtain records in time for
this plea hearing have been rejected by courts in the District of Columbia. Notably, the District
Court rejected Amici’s motion for a preliminary injunction in part by concluding that obtaining
more information for use in these proceedings was properly the province of this Court. Howell
Decl. Ex. 2 at 6.

As concerns Congress, the Department has refused to make much of any meaningful
response. Most recently on July 24, 2023, it transmitted a self-contradicting letter to the
investigating Congressional Committees that further muddles the questions of Weiss’s authority.
See Howell Decl. Ex. 3 (“July 24 Letter”). On the one hand, the July 24 Letter states “[t]he
Department believes it is strongly in the public interest for the American people and Congress to

hear directly from U.S. Attorney Weiss on these assertions and questions about his authority at a
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public hearing” (id. at 2); that the Department is “deeply concerned about misrepresentations
about our work™ (id. at 1); and that the Department will make Weiss available for public
testimony on “September 27, September 29, October 18, and October 19.” Id. at 2. On the other
hand, the July 24 Letter flatly ignores that the Judiciary Committee also requested to interview
other fact witnesses. The letter contains a number of carefully lawyered caveats that appear to be
designed to allow Weiss to refuse to answer any question he finds “difficult” at any eventual
hearing. Particularly odd is the reference to limitations of testimony at “this early juncture” to
“protect the ongoing matter.” Id. If this case is at an “early juncture” and on-going, then why
has the Government offered a plea agreement that by all accounts does not in any way further a
related investigation?

Third. Because of the substantial record and conflict on the issue of the very
independence of the Department’s conduct of this case, Amici urge this Court to defer
consideration of the plea agreement until more information is known. The Court has ample
authority to obtain additional information or briefing on the matters raised herein.

The Court also has authority under Rule 11 and its inherent authority to control its own
docket to allow sufficient time to ensure it has all relevant information to consider the difficult
decisions it must make, and time sufficient for the serious deliberation the extreme and usual
posture of this case demands. Amici submit that in exercising that authority, the Court should
consider not only its informational needs, but should also consider the immense public interest in
obtaining information concerning this case with which to petition the Court. The Court also
should consider the fact that as Amici’s FOIA litigation and Congress’ investigation proceeds
and more information becomes known, the Executive or Congress may wish to take action to

remove the handling of the Hunter Biden case from the Department. This has happened before.
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See, e.g., Nathan Masters, Crooked 81-82 (2023) (detailing legislative remedial actions in the
aftermath of the Teapot Dome scandal); 43 Stat. 5 (1924) (an Act of Congress to establish a
special counsel in part to void corruptly awarded federal oil leases).

At this juncture, the Court has at least three options:

Option 1. The Court has full authority to reject the plea agreement on July 26, 2023.
That said, Amici do not urge this course at this time, although there is more than ample basis to
do so on the present record. Amici believe the extraordinary and historic nature of this matter
requires full information, public participation, and deliberation, regardless of the outcome, to
ensure the public has confidence that justice has been done.

Option 2. The Court has the power to accept the plea but defer acceptance of the plea
agreement pending preparation of a presentence report. A presentence report will provide this
Court with one aspect of the world of information essential to its decision, but not currently
before it. This is the normal approach; the Federal Sentencing Guidelines recommends it. Amici
believe this course would serve the broader interests at stake.

Option 3. The Court could postpone the change of plea proceeding in order to obtain
additional information on all relevant matters. It also could do so to allow reasonable time for
the Executive or Congress to act and remove the conduct of this case from the Attorney General.
The Court has power to do so. And the Court also has power to directly require the production
of information—for example from Weiss. Amici believe this course would also serve the

broader interests at stake as to the Congressional and public need for information.
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ARGUMENT
L. THERE ARE GRAVE CONCERNS ABOUT THE CONDUCT OF THIS CASE

ON WHICH NO ONE OTHER THAN THE DEPARTMENT OF JUSTICE HAS

FULL INFORMATION.

The son of the President of the United States was being investigated for serious crimes,
many of which revolve around allegations of at best unsavory influence peddling to at least one
hostile foreign power (agents of the Chinese Communist Party). The allegations involve not
only many other members of the President’s family, but the President #imself. Because the
Attorney General of the United States, Merrick B. Garland, was appointed by the President, one
would expect the appointment of a Special Counsel. Other Administrations appointed Special
Counsels in cases where the possible conflict of interest was much more attenuated. And yet, the
Biden Administration steadfastly refuses to do so.

The Administration’s answer to date has been that Weiss—retained from the prior
Administration—supposedly had complete authority over the case. Attorney General Garland
repeatedly testified under oath before Congress to that effect. As the Attorney General told the
press on June 23, 2023: “Mr. Weiss had in fact more authority than a special counsel would
have had. He has and had complete authority, as I said, to bring a case anywhere he wants in his
discretion.” Howell Decl. Ex. 4 at *19.

But on June 22, 2023, the House Committee on Ways and Means released transcribed
bipartisan staff interviews of two Internal Revenue Service (“IRS”) whistleblowers, Gary

Shapley (“Shapley”) and (now publicly identified) Joseph Ziegler (“Ziegler) (collectively

“Whistleblowers”).! Those transcripts paint a picture of a different world. See Howell Decl. Ex.

I At the time of his transcribed interview, Ziegler was anonymous. His identity was not publicly
revealed until he testified at a public House Committee on Oversight and Accountability hearing
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5; Howell Decl. Ex. 6. That stark conflict in world views was reiterated and hammered home
when the Whistleblowers testified in public before the House Committee on Oversight and
Accountability on July 19, 2023. See Howell Decl. Ex. 7.

Both Whistleblowers are career criminal investigators in an elite government unit.
Shapley is the highly decorated supervisor of that unit. Howell Decl. Ex. 5 at 8-9, 12, 32. Both
Whistleblowers testified they had no political axe to grind. Howell Decl. Ex. 5 at 11; Howell
Decl. Ex. 6 at 10. Indeed, Ziegler testified he is a Democrat and that he had even been attacked
online for his role in the investigation because, as a gay man, many assumed he was a reliable
“far left liberal” who would favor the Biden Administration. Howell Decl. Ex. 6 at 10.

The Whistleblowers offered more specific testimony:

e The Whistleblowers testified that Weiss stated he was not the deciding official as to
whether charges are brought against Hunter Biden, contrary to the Attorney General’s
sworn testimony.

e Shapley testified that at an October 7, 2022 meeting, Weiss told those present:

o That he sought to bring felony tax charges against Hunter Biden for the tax years

2014 and 2015 in the District of Columbia (which had sole venue), but the Biden-
appointed U.S. Attorney for the District of Columbia, Matthew Graves, refused to

proceed.

o That he requested Special Counsel status from Main Justice, but the request was
denied. Instead, he was told to “follow the process.”

o That he sought to bring felony tax charges for the tax years 2017 and 2018 in the
Central District of California (which had sole venue).

o That if the Central District of California refused to bring the felony tax charges
referred to them, he had no authority to bring those charges absent authorization from
the Attorney General or the Deputy Attorney General.

on July 19, 2023. For ease of understanding, this brief will refer to him as Zeigler throughout.
Transcribed Interviews with Congressional staff are not taken under oath, but Shapley and
Ziegler were both cautioned they were subject to 18 U.S.C. § 1001, which criminalizes false
statements to Congressional investigators. Howell Decl. Ex. 5 at 5; Howell Decl. Ex. 6. at 5.
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e Shapley documented Weiss’s statements at the October 7, 2022 meeting in a
contemporaneous memorandum sent to, and confirmed as accurate by, his supervisor
who was also present at the meeting.

e Shapley testified that the U.S. Attorney for the Central District of California refused to
bring the felony tax charges. The New York Times reported on June 27, 2023 that “this
episode was confirmed independently to The New York Times by a person with
knowledge of the situation.” Howell Decl. Ex. 8 at 3.

e During a transcribed interview a former FBI agent who worked on case corroborated part
of the Whistleblowers testimony. Howell Decl. Ex. 9 at 4.

The conflict between the Whistleblowers’ testimony on pain of felony and the emphatic
position delivered under oath by the Attorney General is direct and obvious. The more
granularity with which one considers the conflicting statements, the wider the chasm.

Statements of Attorney General Garland:

e “So, I am not going to comment about this investigation, but as everyone knows there is
an investigation going on in Delaware by the U.S. Attorney who was appointed by the
previous Administration. I can’t comment on it any further than that.” Howell Decl. Ex.
9.

e “So the Hunter Biden investigation, as I said even in my own nomination confirmation
hearing, is being run by and supervised by the United States Attorney for the District of
Delaware.” Howell Decl. Ex. 10 at *16—18.

e “He [Weiss] is supervising the investigation. And I’m, you know, I’'m not at liberty to
talk about internal Justice Department deliberations, but he is in charge of that
investigation. There will not be interference of any political or improper kind.” Id. at
*16.

e “Again, he [Weiss] is the supervisor of this investigation and, you know, the normal
processes of the department occur. But he is the supervisor of this investigation.” Id. at
*16.

e “Because we put the investigation in the hands of a Trump appointee from the previous
Administration who’s the United States Attorney for the District of Delaware. And
because you have me as the Attorney General, who is committed to the independence of
the Justice Department from any influence from the White House in criminal matters. /d.
at *17.

e “Senator, following the longstanding rule of the Justice Department we don’t discuss
investigations or evidence that maybe—may or may not be relevant to investigations.
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That’s a matter for the United States Attorney’s office that’s investigating the case.” Id.
at *18.

e “So, as the committee well knows from my confirmation hearing, I promise to leave—I
promised to leave the matter of Hunter Biden in the hands of the US attorney for the
District of Delaware, who was appointed in the previous administration. So, any
information like that should have gone or should—or should have gone to that US
attorney’s offices and the FBI squad that’s working with him. I have pledged not to
interfere with that investigation, and I have carried through on my pledge.” Howell Decl.
Ex. 11 at *30-33.

e “The—the US attorney in Delaware has been advised that he has full authority to—to
make those kind of referrals that you’re talking about, or to bring cases in other
jurisdictions if he feels it’s necessary. And I will assure that, if he does, he will be able to
do that.” Id. at *31.

e “He [Weiss] would have to bring—if it’s in another district, he would have to bring the
case in another district. But as I said, I promise to ensure that he’s able to carry out his
investigation and that he be able to run it. And if he needs to bring it in another
jurisdiction, he will have full authority to do that.” Id.

e “Well, it’s a kind of a complicated question. If it—under the regulations, that kind of act,
he [Weiss] would have to bring to me under—to the Attorney General. Under the
regulations, those kind of charging decisions would have to be brought. I would then
have to, you know, authorize it and permit it to be brought in another jurisdiction. And
that is exactly what I promised to do here already, that if he needs to do—bring a case in
another jurisdiction, he will have my full authority to do that.” Id. at *31-32.

e “So, I don’t know the answer to that. I do—and I don’t want to get into the internal
elements of decision making by the US attorney. But he [Weiss] has been advised that he
is not to be denied anything that he needs. And if that were to happen, it should ascend
through the department’s ranks. And I have not heard anything from that office to
suggest that they’re not able to do everything that the US attorney wants to do.” Id. at
*32.

e “Ican’t comment about the investigation, other than to say that all the matters involving
Mr. Hunter Biden are the purview of the US attorney in Delaware. He’s not restricted in
his investigation in any way.” Id. at *138.

e “Yes, it’s still the case that I stand by my testimony, and I refer you to the U.S. attorney
for the District of Delaware who is in charge of this case and capable of making any
decisions that he feels are appropriate.” Howell Decl. Ex. 12 at *1.

e “AsIsaid at the outset, Mr. Weiss, who was appointed by President Trump as the US
attorney in Delaware and assigned this matter during the previous administration would
be permitted to continue his investigation and to make a decision to prosecute anyway in
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which he wanted to and in any district in which he wanted to. Mr. Weiss has since sent a
letter to the House Judiciary Committee confirming that he had that authority. I don’t
know how it would be possible for anybody to block him from bringing a prosecution,
given that he has this authority.” Howell Decl. Ex. 4 at *17-18.

“I say, [Weiss] was given complete authority to make all decisions on his own. /d. at
*18.

“The only person with authority to make somebody a special counsel or refuse to make
somebody a special counsel is the attorney general. Mr. Weiss never made that request to
me.” Id.

“Mr. Weiss had in fact more authority than a special counsel would have had. He had
and has complete authority, as I said, to bring a case anywhere he wants in his discretion.
Id. at *19.

Whistleblower Statements:

Ziegler testified that the U.S. Attorney for the District of Columbia, Matthew Graves,
personally rejected Weiss’s March 2022 attempt to charge Hunter Biden for tax years
2014 and 2015 in the District of Columbia. “But he basically said that now that the U.S.
Attorney looked at the case, they don’t want to move forward with it. And essentially
what he told me is that not only are they not going to join the case and give us
assistance—so give us another AUSA, give us someone to help there—they also told our
prosecutors that they don’t think we have—that we can—or they don’t think that we have
the charges—or not the ability, but the evidence for the charges to charge in D.C. So not
only was it a, no, we’re not going to help you, but it was a, you shouldn’t bring the
charges here, essentially.” Howell Decl. Ex. 6 at 36; accord id. at 35; Howell Decl. Ex. 5
at 24 (“Just a couple days later, Mark Daly called the case agent back and told him that
the President Biden appointee to the United States Attorney for the District of Columbia,
Matthew Graves, personally reviewed the report and did not support it.”); accord id. at
65.

“The next meeting was in person on October 7th, 2022, and it took place in the Delaware
U.S. Attorney’s Office. This meeting included only senior-level managers from IRS CI,
FBI, and the Delaware U.S. Attorney’s Office. This ended up being my red-line meeting
in our investigation for me. United States Attorney Weiss was present for the meeting.
He surprised us by telling us on the charges, quote: I'm not the deciding official on
whether charges are filed, unquote. He then shocked us with the earth-shattering news
that the Biden-appointed D.C. U.S. Attorney Matthew Graves would not allow him to
charge in his district. To add to the surprise, U.S. Attorney Weiss stated that he
subsequently asked for special counsel authority from Main DOJ at that time and was
denied that authority. Instead, he was told to follow the process, which was known to
send U.S. Attorney Weiss through another President Biden-appointed U.S. Attorney.
This was troubling, because he stated that, if California does not support charging, he has
no authority to charge in California. Because it had been denied, he informed us the

10



Case 1:23-cr-00061-MN Document 13-2 Filed 07/25/23 Page 14 of 38 PagelD #: 37

government would not be bringing charges against Hunter Biden for the 2014-2015 tax
years, for which the statute of limitations were set to expire in one month. All of our
years of effort getting to the bottom of the massive amounts of foreign money Hunter
Biden received from Burisma and others during that period would be for nothing. Weiss
also told us that if the new United States Attorney for the Central District of California
declined to support charging for the 2016 through 2019 years, he would have to request
special counsel authority again from the Deputy Attorney General and/or the Attorney
General. I couldn’t understand why the IRS wasn’t told in the summer of 2022 that D.C.
had already declined charges. Everyone in that meeting seemed shellshocked, and I felt
misled by the Delaware United States Attorney’s Office. At this point, I expressed to
United States Attorney Weiss several concerns with how this case had been handled from
the beginning. The meeting was very contentious and ended quite awkwardly. It would
be the last in-person meeting I had with United States Attorney Weiss.” Howell Decl.
Ex. 5 at 28-29.

e Shapley’s memorandum recording Weiss’s statements during the October 7, 2022
meeting:

11
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To: Batdorf Michael T <
Ce: Waldon Darrell | d
Subject: Sportsman Mesting Update

Mike,

Darrell asked me to shoot an update fram to

Darrell = feel free 1o comment if

M55 SOmat

ng.
1. Discussion about the agent leak - requested the sphere stay as small a5 possible

8. DOJIG will be notified

b.  F8I—HCis notified and they refer it to their Counter Intelligence squad ina
field office for Investigation

C. IRS-Cl - We need to make a referral to TIGTA - What do you nead from me
on this action item?
m t &l heth £

a.

| believe this to be a huge problem —incansistent with DO public position
and Merrick Garland testimany

b.  Process for dacision:

i. MNeeds DO Tax approval first — stat

1at DO Tas will give
plained what that means and why

“discration”™ W wat is

prablematic)
il. Movenue in Delaware has been known since at least June 2021
[

Went to 0.C. USAD in early summer to reguest to charge thare
Biden appointed USA said they could not charge in his district

1 USA 'Welss reguested Special counsel authority when |

sent to 0.C and

D0 denied

s request and tald him te
follow the process

Mid-September they sent the case to the central district of
California — coinciding with the confirmation of the new biden
appointed LS4 — decision is still pending

v, If CA does not support charging US4 Weiss has no authority to
charge in CA -

1. Hewould have to request permission to bring charges in CA
fraom the Deputy Attarney General/Attornay General
{unclear on which he said)

vi. With DO) Tax anby giving “discretion” they are not bound to bring
the charges in C4 and this case cauld end up without any charges
They are not going to charge 2014/2015 tax years

a.

=

I stated, for the recard, that | did not concur with that decision and put on
the record that IRS will have a lot of risk associated with this decisian
because there is still a large amaunt of unreparted income in that year from
Burisma that we have no mechanism to recover
Their reasan not to charge it does not overcome the scheme and affirmative
acts —in my apinien
4, FBISAC asked the room if anyone thought the case had been politicized — we can
discuss this is you prefer
5. Ma major investigative actions remain
Bath us and the FBI brought up same general issuss to include
a. Communication issues
b, Update issues
¢. These issues were surprisingly contentious
Always available to discuss, Have a great weekend!

Text Description automatically generated

Confirmation by Special Agent in Charge Darrell J. Waldon,

Shapley’s memorandum was accurate:
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Shapley’s supervisor that
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From:
Tos
Subjact:
Date:
nttachmants: |mage0a] peg

Good moming, all -
Thanks, Gary. You covered it all. | am taking care of referral to TIGTA,

Mike — let me know if you have any questions.
Carrall

Darreil 1. Waidon

Specal Agent in Charge
Washington, D.C. Fielgd Office
(<)

e Shapley testified that “[i]n January of this year, I learned United States Attorney Estrada
had declined to bring the charges in the Central District of California.” Howell Decl. Ex.
5 at 31; accord id. at 152. Ziegler testified consistently. Howell Decl. Ex. 6 at 158-159.
Shapley did not know if Weiss sought Special Counsel authority after U.S. Attorney
Estrada declined to bring charges. Howell Decl. Ex. 5 at 102.

o Atthe July 19, 2023 hearing the Whistleblowers made the following additional points:

o None of the individuals present in the October 7, 2022 meeting contacted Shapley to
dispute his account. Howell Decl. Ex. 7. at *29-30.

o Ziegler indicated several times that he had additional records to support his
statements and had on one occasion refreshed his recollection from those emails and
would be willing to turn those records over per the appropriate procedures. Id. at 51,
59.

o Ziegler asked some of his former colleagues at the FBI if they felt anything was
inaccurate in his transcript and “[t]hey said not from their best understanding of
reading it.” Id. at 88-99.

Weiss’s Statements.

The conflict between the Attorney General and the Whistleblowers is further

2 Shapley testified that the memorandum was sent to his supervisors so as to contemporaneously
document the October 7, 2022, meeting because of the “gravity of what I just witnessed.”
Shapley Trans. at 149. Shapely also testified that the memorandum contained specific and
accurate recollections that Weiss stated “he is not the deciding official.” Id. at 151. Shapely also
testified as to who was present at the October 7, 2023 meeting and could confirm the accuracy of
his testimony. /d. at 178-79.

3 See Howell Decl. Ex. 5 at 149 (discussing preparation of memorandum and confirmation).

13
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compounded by the fact that Weiss has directly contradicted both the Attorney General, the
Whistleblowers, and himself.

On June 7, 2023, Weiss transmitted a letter to House Committee on the Judiciary
(“Judiciary”) Chairman Jim Jordan. Howell Decl. Ex. 12 (“June 7 Letter”).* That letter stated:

I want to make clear that, as the Attorney General has stated, I have been granted

ultimate authority over this matter, including responsibility for deciding where,

when, and whether to file charges and for making decisions necessary to preserve

the integrity of the prosecution, consistent with federal law, the Principles of

Federal Prosecution, and Departmental regulations.

Id. at 1. Notably these statements were made prior to the June 22, 2023 release of the
Whistleblowers’ Transcripts.

Weiss sent two additional letters to Congress after the June 22, 2023 Whistleblower
transcript release regarding his authority over the Hunter Biden matter. Howell Decl. Ex. 14
(“June 30 Letter”); Howell Decl. Ex. 15 (“July 10 Letter”) (collectively the “Weiss Letters”).
They are both subject to 18 U.S.C. § 1001 and 18 U.S.C. § 1505. The Weiss Letters are critical
to this case because they directly contradict: (1) Weiss’s prior statement; (2) the Attorney
General; and (3) the Whistleblowers. There has been extensive reporting on the Weiss Letters
and their contradictions with the Attorney General’s statements.

The Weiss Letters Contradict His Prior Statements. Weiss has repeatedly
contradicted himself as to the key question of what authority he has. Start with the June 7 Letter.
Weiss stated he “ha/d] been granted ultimate authority over this matter” and that “authority”

included “responsibility for deciding where, when, and whether to file charges and for making

decisions necessary to preserve the integrity of the prosecution.” June 7 Letter at 1 (emphasis

4 All of the letters sent by Weiss were made on pain of felony. 18 U.S.C. § 1001 makes illegal
false statements in response to a Congressional investigation. Additionally, 18 U.S.C. § 1505
often applies to false statements as well.

14
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added). But in the June 30 Letter, Weiss stated he lacked “charging authority” outside of the
District of Delaware. Id. at 2. Instead, Weiss explained that he would have to follow “common
Departmental practice” and work with the local U.S. Attorneys with venue to see if they wanted
to “partner on the case.” Id. Weiss then stated that if the local U.S. Attorney declined to partner,
he “ha/d] been assured that, “if necessary” after the above process” he “would be granted”
authority to prosecute that case under 28 U.S.C. § 515. Id. at 2 (emphases added).

One either has “ultimate authority” or one does not. Present authority is a simple binary.
The Vice President does not save authority as Commander-in-Chief even though Article II,
Section 1, Clause 6 assures her she will have such authority if the President dies. It defies the
English language to say that Weiss has ultimate authority over the Hunter Biden matter and can
charge cases outside the District of Delaware if that authority is conditioned upon: (1) following
a complicated internal Department process to bring charges outside of Delaware; (2) incurring
the substantial political and opportunity costs of doing so; (3) having a coordinate officer reject
his request to bring charges outside of Delaware; (4) requesting additional authority from the
Attorney General (5) having some (conspicuously not identified) individual make a
determination that this process was “necessary’’; and (6) (again) incurring the political and
opportunity costs of doing so.

Moreover, these conditions precedent are not mere formalities. The authority occurs only
if “proved necessary” (July 10 Letter at 1) after the “above process.” June 30 Letter at 2. For
example, if the local U.S. Attorney agreed to “partner on the case” (/d.) then necessarily Weiss
would not have “ultimate authority” over the matter because he would be in partnership.

Even if the causal chain is carried through, Weiss’s statements are in direct conflict. One

who “has been granted ultimate authority over this matter” (June 7 Letter at 2) has authority over

15
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the entire matter. But the Weiss Letters both reference a future promise to grant authority under
28 U.S.C. § 515 to file charges. “[T]h[e]matter” involves much more than simply filing criminal
charges. It includes pursuing investigatory matters such as search warrants, Title III wiretaps,
and more—steps that require the assent from the U.S. Attorney with venue, in addition to certain
offices in Main Justice. Weiss now states he had no additional authority over those important
investigative steps. Note that the Whistleblowers testified they repeatedly encountered
roadblocks to taking investigative actions in other judicial districts. See, e.g., Howell Decl. Ex. 5
at 14-15, 22; Howell Decl. Ex. 6 at 26-27.

The Weiss Letters reveal additional contradictions with the June 7 Letter with respect to
both his authority and his alleged requests for Special Counsel status. Merely appointing Weiss
a statutory Special Counsel under 28 U.S.C. § 515 to “allow[]” him “to file charges in a district
outside [Delaware] . . . without the partnership of the local U.S. Attorney” (July 10 Letter at 1)
would do nothing to remove Weiss from the supervision of the Attorney General (or the Deputy
Attorney General). Both have total control over a statutory Special Counsel. The only reason a
regulatory Special Counsel has some measure of independence is that the regulations tightly
constrain the Attorney General’s authority over a regulatory Special Counsel (absent the
Attorney General taking the politically nuclear step of rescinding the regulations). See United
States v. Concord Mgmt. & Consulting LLC, 317 F.Supp.3d 598, 614—15 (D.D.C. 2018).

The Weiss Letters contradict the Attorney General. The Weiss Letters completely
contradict the Attorney General’s statements at his June 23, 2023, press conference in which he
responded to questions regarding the June 22, 2023, Whistleblower disclosures.

e The Attorney General: “As I said at the outset, Mr. Weiss, who was appointed by

President Trump as the US attorney in Delaware and assigned this matter during the

previous administration would be permitted to continue his investigation and to make a
decision to prosecute anyway in which he wanted to and in any district in which he

16
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wanted to. Mr. Weiss has since sent a letter to the House Judiciary Committee

confirming that he had that authority. 1don’t know how it would be possible for

anybody to block him from bringing a prosecution, given that he has this authority.”

Howell Decl. Ex. 4 at *17—-18 (emphases added).

The Weiss Letters are unambiguous that he did not have present authority, but rather had
a promise of future authority if conditions precedent were met. Per the Weiss Letters, Weiss had
no actual authority to bring a prosecution outside of his District at the time of the Attorney

General’s June 23, 2023, press conference.

e The Attorney General: “I say, [U.S. Attorney Weiss] was given complete authority to
make all decisions on his own.” Id. at *18 (emphases added).

The Weiss Letters are clear that Weiss had received only a future promise of authority
regarding charging decisions (not the full investigation) if conditions precedent were met. That
directly contradicts the Attorney General’s statement that the authority “was given” and
encompassed making “all decisions.” Moreover, the “authority” referenced as “assured” in the
Weiss Letters was not complete; it referenced only charging decisions and was subject to plenary
control and direction of the Attorney General and Deputy Attorney General.

e The Attorney General: “Mr. Weiss had in fact more authority than a special counsel
would have had. He had and has complete authority, as I said, to bring a case anywhere
he wants in his discretion.” Id. at *19 (emphasis added).

Again, a future promise of authority if certain conditions are met does not translate into
present “complete authority” under any usage of the English language. Moreover, contextually,
the Attorney General was speaking of Weiss’s authority versus that of a regulatory Special
Counsel. Id. at *18—19. The notion that Weiss had more authority than a regulatory Special
Counsel is simply incredible. A regulatory Special Counsel has complete authority over

charging and any other aspect of an investigation independent of the Attorney General. See

Concord Mgmt., 317 F.Supp.3d at 609—10. That is the point. A regulatory Special Counsel need

17
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not even follow all Department “policies.” Id. at 609. The only control on a regulatory Special
Counsel’s actions is that “[a]t most, the Acting Attorney General is able to countermand actions
that—after giving ‘great weight to the views of the Special Counsel—are ‘so inappropriate or
unwarranted under established Departmental practices.” 28 C.F.R. § 600.7(b).” Id. at 611.

Viewed through the prism of the Weiss Letters, the Attorney General’s sworn
Congressional testimony was at best an exercise in hyper-lawyered statements interchanging
present and future or conditional tense and speaking in deliberately vague terms concerning
Weiss’s precise authority. See, e.g., Howell Decl. Ex. 11 at 31-33 (“The—the US attorney in
Delaware has been advised that he Aas full authority to—to make those kind of referrals that
you’re talking about, or to bring cases in other jurisdictions if he feels it’s necessary. And I will
assure that, if he does, he will be able to do that.” (emphases added)).

At its worst, the Attorney General’s testimony was factually incorrect.

e The Attorney General: “I can’t comment about the investigation, other than to say that
all the matters involving Mr. Hunter Biden are the purview of the US attorney in
Delaware. He's not restricted in his investigation in any way.” Howell Decl. Ex. 9 at
*138 (emphasis added).

Again, the Weiss Letters reference only future authority if conditions precedent are met.
That is a long way off from a present lack of restriction on “his investigation in any way.” And
again, the future, conditional authority promised in the Weiss Letters reaches only charging
decisions—mnot all aspects of an investigation—and appears to be subject to the plenary control
of the Attorney General and the Deputy Attorney General.

The Weiss Letters Contradict the Whistleblowers. The July 10 Letter squarely
disputes (for the first time) the Whistleblower’s allegations that Weiss was blocked from

bringing felony charges against Hunter Biden in the District of Columbia and Central District of

California. See July 10 Letter (Weiss “ha[s] never been denied the authority to bring charges in

18
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any jurisdiction). But in the same breath, Weiss admits that the key October 7 meeting—
contemporaneously documented by whistleblower Gary Shapley—did in fact occur. See July 10
Letter at 1. The Weiss Letter also disputes the Whistleblowers’ allegations that Weiss stated he
requested and was denied Special Counsel authority as concerns charging Hunter Biden in the
District of Columbia. Id.
IL. ASSESSING A PLEA AGREEMENT REQUIRES COMPLETE INFORMATION.

When deciding whether to accept a plea agreement pursuant to Rule 11, the Court must
have access to complete information. Rule 11 provides district courts with broad discretion to
accept, reject, or defer a plea agreement pending review of the presentence report. See Fed. R.
Crim. P. 11(c)(3)(a)—(b); In re Morgan, 506 F.3d 705, 708 (9th Cir. 2007). The Court is “not
obligated to accept any recommendation or bargain reached by parties.” United States v. Dixon,
504 F.2d 69, 72 (3d Cir. 1974). The Rule itself is silent on the criteria a court considers in
exercising its discretion and those decisions are left up to the “individual trial judge.” Fed. R.
Crim. P. Advisory Committee’s Note to 1974 Amendments.

This grant of discretion must be exercised by an independent examination of the facts
unique to each plea agreement. See, e.g., In re United States, 32 F.4th 584, 595 (6th Cir. 2022).
To that end, courts may not reject an agreement on categorical rules unrelated to the matter
before them; the decision must be case-specific. Id. A necessary condition for conducting a full
and deliberate independent consideration of the case is having all relevant facts—not just some
facts or those facts the parties to the plea chose to present.

Multiple Circuits have endorsed broad district court consideration of the “interests of
justice” in accepting or rejecting a plea agreement. See, e.g., In re Morgan, 506 F.3d at 712 (“a

district court properly exercises its discretion when it rejects a plea agreement calling for a
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sentence the court believes is too lenient or otherwise not in the public interest in light of the
factual circumstances specific to the case”); United States v. Carrigan, 778 F.2d 1454, 1462
(10th Cir. 1985) (“[w]hile ‘[t]he procedures of Rule 11 are largely for the protection of criminal

defendants . . . Rule 11 also contemplates the rejection of a negotiated plea when the district
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court believes that the bargain is too lenient, or otherwise not in the public interest.””) (quoting

United States v. Miller, 722 F.2d 562, 563 (9th Cir. 1983)); United States v. Bednarski, 445 F.2d
364, 366 (1st Cir. 1971) (“a conviction affects more than the court and the defendant; the public
is involved.”).

Within this Circuit, courts have rejected Rule 11 plea agreements because they are not in
the interest of justice. See, e.g., United States v. Wright, 291 F.R.D. 85 (E.D. Pa. 2013); United
States v. Conahan, No. 3:09-CR-00028, Slip. Op. (M.D. Pa. July 31, 2009) (ECF No. 39-2);
United States v. Hicks, No. 06-0055, 2006 WL 3544713, at *1-2 (M.D. Pa. Dec. 8, 2006);
United States v. Lange, No. 98-472, 1999 WL 219787, at *2 (E.D. Pa. Apr. 12, 1999); United
States v. Ruch, 906 F. Supp. 261 (E.D. Pa. 1995). Courts construe “the interests of justice”
expansively and have identified multiple factors relevant here that courts have found can justify a
conclusion that a plea is not “in the interests of justice.”

e A defendant’s full acknowledgement of his conduct. See, e.g.. United States v.
Ciavarella, 716 F.3d 705, 716—17 (3rd Cir. 2013) (Defendant’s denial of conduct
following plea a factor in rejection of plea agreement).

e The nature of uncharged or dismissed charges. See, e.g., Wright, 291 F.R.D. at 90-92
(rejecting plea agreement where agreed upon charges bore little resemblance to charges
previously asserted); Ruch, 906 F.Supp. at 263—65 (rejecting plea agreement which
would limit the Court’s discretion to a level below that which could result from following
total offense level under “relevant conduct” of Sentencing Guidelines); cf., e.g., United
States v. Baird, 109 F.3d 856, 862—63 (3d Cir. 1997) (permissible to consider uncharged

offense related conduct in sentencing).

e Adequacy of the agreed sentence. See, e.g., Hicks, 2006 WL 3544713 (joint sentence
recommendation rejected for sentence well below applicable guideline range).
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e Public Perception of Justice System. See, e.g., United States v. Brown, 595 F.3d 498, 519
(3rd Cir. 2010) (trial judge concerned about public perception in rejected plea); United
States v. Aegerion Pharmaceuticals, Inc., 280 F.Supp.3d 217, 225 (2017) (rejection of
corporate Rule 11(c)(1)(C) agreement in part due to “two-tier system” where
“[c]orporations routinely get “C” pleas after closed door negotiations . . . while individual
offenders but rarely are afforded the advantages of a “C” plea.”).

e Integrity of Justice System. See, e.g., United States v. Conahan, No. 3:09-CR-00028,
Slip. Op. (M.D. Pa. July 31, 2009) (ECF No. 39-2) (post-guilty plea conduct and
expressions from defendants who were judges who took bribes led court to reject plea
agreements).

III. THE DEPARTMENT OF JUSTICE IS OPPOSING THE RELEASE OF
INFORMATION THAT MAY INFORM THIS PROCEEDING.

The Department is using every possible procedural and substantive mechanism to
withhold key records—that may inform the Court of whether the plea before it is in the interest
of justice—from Congress, Amici, and the public. Again, these records would go directly to
resolving the profound conflicts between the Attorney General, Weiss, and the Whistleblowers.
The Department controls these records, the Department could release these records to provide
transparency on these matters to inform the public and resolve the conflict, but to date, the
Department has not done so. If the Attorney General’s statements were accurate, these records
would corroborate those statements. Administrations have released such information in the past.
For example, the Department of Justice during the George W. Bush Administration provided
documents in response to Congressional inquiries regarding the dismissal of United States
Attorneys due to concern over contradictions in high-ranking official’s statements. In addition,
the White House under President Trump released the transcript of his call with Ukrainian
President Zelensky, which ultimately led to President Trump’s first impeachment.

But rather than take steps to further the paramount interest in public transparency, the

Administration has sought to perpetuate the void of information concerning the raging scandal.
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It has done everything possible to delay or outright block the release of information to

Congressional Committees investigating the matter. The Administration has also employed

every mechanism in its arsenal to delay production under Amici’s lawful FOIA request in the

D.C. District Court.

A. The Department of Justice has Opposed Amici’s Efforts to Obtain the
Documents Under FOIA.

Amici’s FOIA request for documents related to Weiss’s authority and requests for Special

Counsel status has been outstanding for months. Throughout the process, the Department has

consistently and steadfastly opposed Amici’s attempts to bring transparency to the Hunter Biden

investigation. The results of Amici’s Washington D.C. FOIA litigation inform its filings in this

case—particularly the fact that the Department is currently reviewing slightly over 2,500 pages

of records going directly to the points at issue here.

Amici submitted a FOIA request containing the same document requests as the
Congressional February 28 Letter on March 10, 2023. Howell Decl. Ex. 2 at 1. The
Department granted Amici expedited processing on the FOIA Request on March 27,
2023. Id. To date, 137 days after receiving the request, the Department has not produced
any documents in response to the FOIA Request.

The release of the House Ways and Means Committee interview transcripts with the IRS
Whistleblowers caused Amici to move as aggressively as possible to obtain the records.
Amici filed their Complaint on June 26, 2023. Id. at 2. In the three days following the
filing of the Complaint, Amici met and conferred twice in an attempt to negotiate an
accelerated records production. Unable to find a path forward, Amici filed a motion for
preliminary injunction on June 29. The motion for preliminary injunction sought the
production of a narrowed subset of documents contained in the FOIA request by July 21,
2023. Id. at 2-3.

The Department has vigorously opposed Amici’s motions. In a July 10, 2023 declaration
filed supporting the Department’s opposition, the Department admitted for the first time
to the existence of 2,523 pages of potentially responsive documents from seven
custodians. Howell Decl. Ex. 1 atq 15. The Department offered a production schedule
of 350 pages per month. /d. at q 20.

While acknowledging Amici’s FOIA Request “carries exceptional importance” (Howell
Decl. Ex. 2 at 10), the District Court denied Amici’s motion for a preliminary injunction.
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In denying the motion, the District Court stated the issue of timely access to information
as to the July 26 plea hearing was a matter for this Court. Id. at 6.

e On July 20, 2023, Amici took the extraordinary step of seeking an injunction pending
appeal in the Court of Appeals for the D.C. Circuit in an effort to make these records
available prior to July 26, 2023, but was denied relief on July 24, 2023.

e Amici intends to vigorously pursue this matter in the District Court, with the
Department’s Answer due July 27, 2023 and a status hearing set for the week of August
7,2023. See ECF No. 18, Heritage Found. & Mike Howell v. DOJ, No. 23-cv-1854
(D.D.C. July 19, 2023).

The nonexempt portion of the roughly 2,500 records will be produced. There is a clear

benefit to not adjudicating the plea agreement until these records are produced.

B. The Department of Justice has Vigorously Opposed Congressional Oversight
of the Hunter Biden Investigation.

For almost all of 2023, multiple Congressional Committees have sought information
about potential political interference with the Hunter Biden investigation and whistleblower
retaliation against individuals who raised concerns about improprieties with the investigation.
The Department has steadfastly refused to comply with Congressional oversight on these
matters.

1. The House Judiciary Committee’s February 28, 2023 Records
Request.

On February 28, 2023, House Judiciary Chairman Jim Jordan sent a document request to
the Attorney General. Howell Decl. Ex. 16 (“February 28 Letter”). The letter sought the same
two categories of records Amici seeks in its FOIA Request at issue in the FOIA lawsuit before
the D.C. Court. The Department admits it has pulled and has begun processing over 2,500 pages
of potentially responsive records from seven custodians in that litigation. Accordingly, the

Department admits this universe of records is also responsive to the Congressional request.
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Chairman Jordan recently confirmed that the Department has not responded to the
February 28 Letter. Howell Decl. Ex. 7 at *4. Therefore, the Department has apparently
refused—for almost five months—to produce over 2,500 pages of records responsive to a
Congressional oversight request that asks key questions about the integrity of the investigation
currently before the Court.

2. The Department and Weiss’s Refusal to Cooperate with
Congressional Oversight of Alleged Whistleblower Retaliation in the
Hunter Biden Investigation has Compounded Existing Confusion
About Weiss’s Authority.

Congress has sought information about key questions clouding the Hunter Biden
investigation for months. One issue at the forefront of Congressional oversight efforts has been
allegations that the Department retaliated against the Whistleblowers. For months, the
Department has refused to produce the requested information on whistleblower retaliation to
Congress.

On May 25, 2023, the House Judiciary Committee wrote to the Attorney General to
request information about allegations from the Whistleblowers that Shapley’s entire team had
been removed from the investigation. Howell Decl. Ex. 17 (“May 25 Letter”). The Committee
sought records concerning the allegations that the whistleblower was removed from the case,
with a return date of June 8, 2023. Id.

Weiss—not the Attorney General—responded to Chairman Jordan on June 7, 2023.
Howell Decl. Ex. 13 (“June 7 Letter”). The June 7 Letter was peculiar for two reasons. First, the
June 7 Letter provided no documents. Second, Weiss refused to comment or provide
information on Shapley’s allegations he and his team had been removed from the Hunter Biden

investigation, citing longstanding Department policy not to comply with Congressional oversight

requests into ongoing criminal investigations.
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The Judiciary Committee responded on June 22, 2023. Howell Decl. Ex. 18 (“June 22
Letter”). The June 22 Letter explained that the rationale Weiss provided for not cooperating with
Congressional oversight in the June 7 Letter was “unpersuasive” and the Committee reiterated its
request for records on whistleblower retaliation. /d at 1. Citing the “unusual nature” of Weiss’s
authoring of the June 7 Letter, the Judiciary Committee expanded its oversight to request
additional information about who drafted the June 7 Letter, to include how Weiss was assigned
the June 7 Letter from Main Justice, and whether Weiss communicated with the Attorney
General or anyone else at the Department about the June 7 Letter. Id. at 3. The Judiciary
Committee sought a response containing the records requested in the May 25 Letter and answers
to the questions in the June 22 Letter by July 6, 2023. Id.

Weiss responded on June 30. Howell Decl. Ex. 14 (“June 30 Letter”). The June 30
Letter neither provided the documents requested in the May 25 Letter, nor answered the narrative
questions posed in the June 22 Letter. Weiss did, however, offer an empty platitude that the
Department of Justice “did not retaliate against ‘an IRS Criminal Supervisory Special Agent and
whistleblower, as well as his entire investigative team . . . for making protected disclosures to
Congress.’” Id. at 1 (citation omitted). The June 30 Letter did not engage with the Judiciary
Committee’s arguments it had ample authority to conduct oversight of this matter. Weiss
concluded by offering to speak with the Committee at “the appropriate time.” Id at 2.

3. The Department and Weiss Have Refused to Cooperate With
Congressional Oversight of the Substance of the Whistleblowers’
Allegations.

The Whistleblowers have testified twice before Congress and provided records, including

contemporaneous notes, to support their claims. The Department and Weiss have provided

nothing other than a bald denial from the Attorney General and three statements from Weiss, the
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latter two of which contradict not only the Attorney General, but also Weiss’s prior statements.
To date, the Department has used the existence of an “ongoing investigation” as a justification to
refuse to provide any information to Congress concerning serious questions about the integrity of
the investigation. And again, if the investigation is on-going and the plea agreement not related
to furthering that investigation, why is there a plea agreement at all? To reiterate, if the Attorney
General is correct that Weiss has “complete authority,” then these records should corroborate his
accounts. Congress—under the control of both parties—has long exercised oversight over
ongoing investigations.

On June 28, 2023, Senator Lindsey Graham, Ranking Member of the Senate Judiciary
Committee, sent letters to the Attorney General and Weiss. Howell Decl. Ex. 19; Howell Decl.
Ex. 20 (“June 28 Letters”). The June 28 Letters were substantially similar. They both discussed
the Whistleblowers’ interviews with the House Ways and Means Committee and asked for
information to confirm or refute those allegations.

Weiss replied on July 10, 2023. Howell Decl. Ex. 15. It appears the Attorney General has
not responded. As discussed, supra at 14, the July 10 Letter provided another inconsistent
statement regarding Weiss’s authority. Weiss refused to elaborate any further, nor did he
provide any documents to support this latest claim.

On July 14, 2023, House Ways and Means Committee Chairman Jason Smith wrote to
the Attorney General and Weiss requesting they submit the transcripts of the Whistleblowers’
transcribed interviews with bipartisan Committee Staff into the record in this case. Howell Decl.
Ex. 22 (“July 14 Letter”). The July 14 Letter explained that “[g]iven the abruptness of the plea
agreement announcement shortly after it became public that whistleblowers made disclosures to

Congress, the seriousness of the whistleblower allegations, and the fact that multiple
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congressional investigations into the matter are ongoing” it is “critical” the transcripts are
included in the record because it is “essential” for the Court “to have relevant information before
[it] when evaluating the plea agreement.” Id. at 2. The July 14 Letter requested the Attorney
General and Weiss submit the transcripts to the Court by July 18, 2023. Id.

Three Committees in the House of Representatives have launched a joint investigation
into the conduct of the Hunter Biden case in light of the IRS Whistleblowers’ interviews with the
House Ways and Means Committee. On June 29, 2023, House Ways and Means Committee
Chairman Jason Smith, House Oversight and Accountability Committee Chairman James Comer,
and House Judiciary Committee Chairman Jim Jordan jointly announced they were demanding
that the Department, IRS, and the U.S. Secret Service “make over a dozen employees available
for transcribed interviews who possess information concerning allegations of politicization and
misconduct at their agencies with respect to the investigation of Hunter Biden.” Howell Decl.
Ex. 23 at 1 (“June 29 Letter”). In particular, the Chairmen demanded transcribed interviews with
Weiss, his first deputy, and the U.S. Attorneys for the District of Columbia and the Central
District of California—the two districts with venue where the Whistleblowers allege Weiss
sought to bring charges but was blocked. /d.

The Department apparently responded on July 13, 2023 (“July 13 Letter””). That letter
does not appear to have been made public. The Committees responded to the July 13 Letter on
July 21 where they address a number of points the Department made in the July 13 Letter.
Howell Decl. Ex. 23 (“July 21 Letter”). The Department questioned the Committees’ legislative
purpose of investigating improprieties with the Hunter Biden investigation in the July 13 Letter.
Id. at 1. The Committees addressed those concerns in the July 21 Letter, noting several topics

that the Committees can legislate on including “reforming the special attorney statute, codifying
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the special counsel regulations, reforming the Tax Division of the Department of Justice and its
interactions with the IRS, and expanding the ability of the IRS, including whistleblowers, to
share certain tax information with Congress.” Id. at 2.

Finally, the July 21 Letter confirmed that the Department agreed to make Weiss available
to Congress but did not provide a date for such an appearance. In turn, the Committees reiterated
the importance of conducting the requested transcribed interviews before Weiss testifies in a
public hearing. They demanded that the Department contact the Judiciary Committee by 5:00
PM on July 24 to schedule the transcribed interviews in the June 29 Letter and failure to do so
would lead to the Judiciary Committee issuing deposition subpoenas to obtain the required
testimony. /d. at 3.

The Department responded on July 24, 2023 (Howell Decl. Ex. 3). In the July 24 Letter,
the Department refused to make a// requested witnesses available for transcribed interviews.
Instead, the Department offered to have Weiss testify at a public hearing on September 27,
September 28, October 18, or October 19, 2023. Id. at 2.

IV.  THIS COURT SHOULD NOT ACCEPT THE PLEA AGREEMENT ON JULY 26,
2023.

The Court has broad discretion in choosing to accept, reject, or defer a decision on a plea
agreement made pursuant to Rule 11 pending review of the presentence report. If a court rejects
a plea agreement, the rejection is reviewed for abuse of discretion. Brown, 595 F.3d at 521;
United States v. Blakeslee, 423 Fed. App’x. 136, 141 (3rd Cir. 2011); United States v. Hecht, 638
F.2d 651, 658 (3rd Cir. 1981) (Weis, J., dissenting). District courts generally have broad
discretion on scheduling incidental to the power to control the docket. Amici urge the Court to
either defer a decision on the plea agreement until the presentence report is reviewed, continue

the case until adequate information is either made public or presented to the Court by the
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Department and/or Weiss, or reject the agreement outright given the contradictory testimony of
the IRS Whistleblowers, the Attorney General, and Weiss.

Option 1: Defer Decision on Plea Agreement Pursuant to Fed. R. Crim. Proc.
11(c)(3)(A). As explained in Section II supra, the Court has full authority to defer acceptance of
the plea agreement until it considers the presentence report. Commentary to the United States
Sentencing Commission, Guidelines Manual § 6B1.1 recommends courts defer acceptance of a
plea agreement until the presentence report is reviewed. Review of a presentence report may
reveal information unknown to the Court. See Hicks, 2006 WL 3544713, at *2 (“When [the
court] accepted the plea agreement, [it] w[as] not aware that the parties’ recommended sentence
of 15 years was below the advisory guideline imprisonment range.”); Brown, 595 F.3d at 519
(judge deferred decision pending review of presentence report); United States v. White, No. 16-
CR-212, 2023 WL 2405436, at *3 (M.D. Pa. Mar. 8, 2023) (Court rejected plea agreement after
review of presentence report calculated a term of life imprisonment rather than the 130 months
stipulated in agreement). Indeed, in Aegerion Pharmaceuticals, Inc., the District Court rejected
the plea because it did not allow for the preparation of a presentence report, which the Court felt
was essential to evaluating any plea. 280 F.Supp.3d at 219.

Given the recommendation of the Sentencing Guidelines Manual and the possibility a
presentence report may present information previously unknown to the Court, deferral of a
decision pending review of the presentence report is prudent. It will also allow time for
Congress to gather more information and for Amici’s FOIA case to progress.

Option 2: Delay the Change of Plea Hearing Until All Relevant Information is
Available. The Court has broad discretion to control its docket and scheduling. It is apparent in

this proceeding that transparency is lacking. The Department has resisted both Amici’s and
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Congress’s attempts to obtain additional information regarding Weiss’s authority in this
prosecution. Weiss has contradicted himself on this point. It may be that all is well here, but the
actions of the Government raise suspicion. And there is a firm public perception something is
amiss.

The Court should exercise its inherent power and continue this proceeding until sufficient
information is released to allow the Court to make a fully informed evaluation of the plea
agreement. The Court has power to seek all relevant information in aid of its determination on
the plea bargain. See, e.g., United States v. Jesus-Nunez, No. 10-cr-17 (SR), 2013 WL 312387,
at *1, 10 (M.D. Penn. Jan. 25, 2013) (court held an evidentiary hearing on sentencing related
factors prior to rejecting plea). Absent additional disclosures as to the conduct of this
investigation, approval of the plea agreement seems likely to erode, if not eviscerate, the public’s
trust in the criminal justice system.

Option 3: Reject the Plea Agreement OQutright. Again, Amici believe the appropriate
course is to take steps to ensure everyone has the relevant facts necessary to evaluate the plea
agreement. That said, this Court certainly has power to reject the plea agreement. And this

Court would be amply justified in doing so based on the record here.

30



Case 1:23-cr-00061-MN Document 13-2 Filed 07/25/23 Page 34 of 38 PagelD #: 57

Dated: July 25, 2023
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

UNITED STATES OF AMERICA

Plaintiff,

V. Case No. 23-cr-061 (MN)

ROBERT HUNTER BIDEN

Defendant.

N N N N N N N N N N N N N

DECLARATION OF MIKE HOWELL IN SUPPORT OF HERITAGE FOUNDATION
AND MIKE HOWELL’S MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

1. My name is Mike Howell. I am the Director of the Oversight Project at The
Heritage Foundation and an Investigative Columnist at The Daily Signal, a major news outlet
operated by The Heritage Foundation. I have worked at The Heritage Foundation since October
2018.

2. I make this declaration to provide the Court with a factual background relevant to
the Motion for Leave to File an Amicus Curiae Brief.

3. Attached hereto as Exhibit 1 the Declaration of Cara Kain in Heritage Found. v.
DOJ, No. 23-cv-1854 (DLF) (D.D.C. July 10, 2023) (ECF No. 10-1).

4. Attached hereto as Exhibit 2 is a true and correct copy of the District Court for the
District of Columbia’s July 19, 2023 Order Denying Plaintiffs’ Motion for a Preliminary
Injunction in Heritage Found. v. DOJ, No. 23-cv-1854 (DLF). (D.D.C. July 19, 2023) (ECF No.

18)
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5. Attached hereto as Exhibit 3 is a true and correct copy of a July 24, 2023 letter
from Assistant Attorney General Carlos Felipe Uriarte to Congressman Jim Jordan, Chairman of
the House Judiciary Committee (“‘Chairman Jordan™).

6. Attached hereto as Exhibit 4 is a true and correct copy of a CQ Transcript of
Attorney General Merrick Garland’s press conference from June 23, 2023.

7. Attached hereto as Exhibit 5 is a true and correct copy of the May 26, 2023
Transcribed Interview of Gary Shapley.

8. Attached hereto as Exhibit 6 is a true and correct copy of the June 1, 2023
Transcribed Interview of Joseph Ziegler.

0. Attached hereto as Exhibit 7 is a true and correct copy of a CQ Transcript of the
July 19, 2023 Hearing of the House Oversight and Accountability Committee.

10. Attached hereto as Exhibit 8 is a true and correct copy of a June 27, 2023, article
from The New York Times entitled, “Competing Accounts of Justice Dept.’s Handling of Hunter
Biden Case.”

11. Attached hereto as Exhibit 9 is a true and correct copy of excerpts from
Oversight of the United States Department of Justice: Hearing Before the H. Comm. On the
Judiciary, 117" Cong. 80 (Oct. 21, 2021).

12. Attached hereto as Exhibit 10 is a true and correct copy of 4 Hearing of the
President’s Fiscal Year 2023 Funding Request for the U.S. Department of Justice: Hearing
before the S. Comm. On Appropriations, Subcomm. On Justice, Science, and Related Agencies,

117" Cong., CQ Trans. (Apr. 26, 2022).



Case 1:23-cr-00061-MN Document 13-2 Filed 07/25/23 Page 37 of 38 PagelD #: 60

13. Attached hereto as Exhibit 11 is a true and correct copy of Oversight of the
Department of Justice: Hearing Before the Sen. Comm. On the Judiciary, 118" Cong., CQ Trans.
(Mar. 1, 2023).

14. Attached hereto as Exhibit 12 is a true and correct copy of a May 2, 2023, article
from ABC News entitled, “Garland responds to IRS agent’s claim Hunter Biden probe is being
mishandled.”

15. Attached hereto as Exhibit 13 is a true and correct copy of a June 7 Letter from
United States Attorney for the District of Delaware David C. Weiss (“U.S. Attorney Weiss”) to
Chairman Jordan.

16. Attached hereto as Exhibit 14 is a true and correct copy of a June 30, 2023 letter
from U.S. Attorney Weiss to Chairman Jordan.

17. Attached hereto as Exhibit 15 is a true and correct copy of a July 10, 2023 letter
from U.S. Attorney Weiss to Senator Lindsey Graham, Ranking Member of the Senate Judiciary
Committee (“Senator Graham).

18. Attached hereto as Exhibit 16 is a true and correct copy of a February 28, 2023
letter from Chairman Jordan to United States Attorney General Merrick B. Garland (“Attorney
General Garland”).

19. Attached hereto as Exhibit 17 is a true and correct copy of a May 25, 2023 letter
from Chairman Jordan to Attorney General Garland.

20. Attached hereto as Exhibit 18 is a true and correct copy of a June 22, 2023 letter
from Chairman Jordan to U.S. Attorney Weiss.

21. Attached hereto as Exhibit 19 is a true and correct copy of a June 28, 2023 letter

from Senator Graham to U.S. Attorney Weiss.
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22. Attached hereto as Exhibit 20 is a true and correct copy of a June 28, 2023 letter
from Senator Graham to Attorney General Garland.

23. Attached hereto as Exhibit 21 is a true and correct copy of a July 14, 2023 letter
from Congressman Jason Smith, Chairman of the House Ways and Means Committee
(“Chairman Smith”), to Attorney General Garland and U.S. Attorney Weiss.

24. Attached hereto as Exhibit 22 is true and correct copies of June 29, 2023 letters
from Chairman Jordan, Chairman Smith, and Congressman James Comer, Chairman of the
House Oversight and Accountability Committee (“Chairman Comer”), to the United States
Department of Justice, Internal Revenue Service, and the United States Secret Service.

25. Attached hereto as Exhibit 23 is a true and correct copy of a July 21, 2023 letter
from Chairman Jordan, Chairman Smith, and Chairman Comer to Attorney General Garland.

I declare under the penalty of perjury that the foregoing is true and correct.

July 25, 2023 /s/ Mike Howell
Mike Howell
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HERITAGE FOUNDATION, et al.,

Plaintiffs,
V. Case No. 1:23-cv-1854-DLF

UNITED STATES DEPARTMENT OF
JUSTICE,

Defendant.

DECLARATION OF KARA CAIN

Pursuant to 28 U.S.C. § 1746, I, Kara Cain, declare the following to be a true and correct
statement of facts:

1. I am an Attorney-Advisor with the Freedom of Information Act/Privacy Act
(“FOIA/PA”) staff of the Executive Office for United States Attorneys (“EOUSA”), United
States Department of Justice (“DOJ”). In my capacity as Attorney-Advisor, I act as a liaison with
other divisions of DOJ in responding to requests and litigation filed under both FOIA, 5 U.S.C. §
552, and the Privacy Act of 1972, 5 U.S.C. §552a. I also review FOIA/PA requests for access to
records located in this office and the 94 districts of the United States Attorney’s Offices
(“USAOs”) and the case files arising therefrom, review correspondence related to requests,
review searches conducted in response to requests, and prepare EOUSA responses to ensure
compliance with FOIA/PA regulations, 28 C.F.R. §§ 16.3 et. seq. and §§ 16.40 ef seq., and 5
U.S.C. § 552 and 5 U.S.C. § 552a. I have held this position since July of 2019.

2. The statements in this declaration are based on my personal knowledge,

information acquired by me in the course of performing my duties, information contained in the
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K. Cain Decl. Heritage Foundation, et al. v. U.S” Department of Justice
Civil Action No. 1:23-CV-1854 (DLF)

records of the United States Department of Justice (“DOJ” or “the Department”), and
information supplied to me by current DOJ employees, including employees under my direction.

3. I am familiar with the FOIA request designated EOUSA-2023-001623. The
purpose of this declaration is to provide background on DOJ’s processing of this and other FOIA
requests. This declaration is filed in support of DOJ’s opposition to Plaintiffs’ Motion for a
Preliminary Injunction in this case.

EOUSA’s GENERAL FOIA PROCESSING

4, As of July 5, 2023, EOUSA received, for fiscal year 2023, 2,799 FOIA requests;
closed 2,522 FOIA requests, and maintains a backlog of 2,258 FOIA requests. As of June 1,
2023, EOUSA had 139 open litigations, 62 open appeals, 236 referrals, and 102 open
consultations to other government agencies and DOJ components. Many consultations are also in
active litigation and have their own court ordered deadlines. The volume of requests received per
month varies, and the processing rate depends on the complexity of each request. For example, in
May, EOUSA received 314 new requests and closed 344 requests. In June, EOUSA received 275
requests and closed 276. Many of the requests that EOUSA receives are no longer simple,
relatively straightforward, first-party requests from individuals seeking investigative records
about themselves. Rather, many of the requests contain numerous and/or multi-faceted subjects
and often significantly more responsive pages per request than in previous years. The total
number of pages responsive to a request, and the complexity of the records, proportionally
impacts the complexity of the FOIA processing required, as well as the resources and time
needed to respond to a particular request. EOUSA has finite resources and workflow
management. EOUSA’s FOIA/PA unit currently has 25 professionals on staff, including

administrative staff (3), Government Information Specialists (“GIS”) (10), Attorney-Advisors
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(11), and law clerk (1), who are dedicated solely to processing FOIA/PA requests for records
maintained by EOUSA or one of the USAOs and any litigation.

5. EOUSA currently has a backlog of 15 requests that have been granted expedited
processing, including Plaintiff’s request, EOUSA-2023-001623.

6. Plaintiffs’ was the last of those 15 requests to be received.

7. EOUSA typically processes expedited requests on a first-in, first-out basis.

PLAINTIFFS’ FOIA REQUEST

8. Plaintiff’s FOIA request was dated March 10, 2023. It sought:

A. All documents and communications sent or received by David
Weiss or any employee of the U.S. Attorney’s Office for the District
of Delaware referring or relating to Special Counsel status for the
investigation concerning Hunter Biden; and

B. All documents and communications between or among
employees of the U.S. Attorney’s Office for the District of Delaware
and employees of any other U.S. Attorney’s Office with venue to
bring charges against Hunter Biden or his associates in that
jurisdiction.

0. On March 20, 2023, the Office of Legal Counsel (“OLC”) redirected Plaintiffs’
request to EOUSA for processing.

10. On March 21, 2023, the Criminal Division (“CRM) similarly redirected Plaintiffs’
request to EOUSA for processing. The same day, CRM notified Plaintiffs that their request had
been rerouted.

11. On March 22, 2023, the Office of Public Affairs determined that Plaintiffs’
request met the requirements of 28 C.F.R. § 16.5(e)(1)(iv).

12. On March 23, 2023, EOUSA wrote Plaintiffs to acknowledge receipt of their

request and to assign tracking number EOUSA-2023-001623.
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13. On March 27, 2023, EOUSA wrote Plaintiffs to convey that their request for
expedited processing had been granted.

EOUSA’s PROCESSING OF PLAINTIFFS’ REQUEST

14. On March 23, 2023, EOUSA tasked the USAO for the District of Delaware with
running searches to find records responsive to Plaintiffs’ request.

15. Those searches yielded 2,523 pages of potentially responsive records, from seven
different custodians.

16. As of this declaration, EOUSA has commenced the initial review of the
potentially responsive records.

17.  Although EOUSA has only begun processing Plaintiffs’ request, several facts are
apparent at the outset.

18.  First, the request seeks communications between the District of Delaware and
other components of DOJ, including other USAOs. Whenever records implicate the equities of
other DOJ components, EOUSA is required to forward those records to the component(s) for
consultation. That will slow the processing of Plaintiffs’ request.

19. Second, the request on its face seeks communications that are likely to be exempt
under Exemption 5 and/or Exemption 7(a) (at least so long as enforcement proceedings remain
ongoing). Exemptions 7(d) and 7(e) may also be implicated. If any responsive records fall
within those exemptions, I anticipate from my experience that they would be withheld in whole
or in part.

20. Given the volume of potentially responsive records and EOUSA’s other

demands—including the 14 expedited requests that were received before Plaintiffs’—EOUSA



Case 1:.2asz-0BEvNINSTdaDlmeMdl 3 eRil20-07/FIEB0 PHyR S oPZgé PagélD #: 67

K. Cain Decl. Heritage Foundation, et al. v. U.S” Department of Justice
Civil Action No. 1:23-CV-1854 (DLF)

would be prepared to enter a processing schedule of 350 pages per month on a rolling basis, if a
production order were entered.

IMPLICATIONS OF PLAINTIFF’ PROPOSED INJUNCTION

21.  Asnoted above, EOUSA granted expedited processing of Plaintiffs’ request. That
means that EOUSA is processing Plaintiffs’ request ahead of more than 2,000 non-expedited
requests.

22.  Plaintiffs’ proposed injunction would require reordering EOUSA’s typical
procedure, which tracks FOIA’s statutory scheme. Specifically, EOUSA would have to process
Plaintiffs’ request ahead of the 14 other requestors who were granted expedited processing. By
definition, those requests implicate either an “imminent threat to the life or physical safety of an
individual”; an “urgency to inform the public”; the “loss of substantial due process rights” or, as
in Plaintiffs’ case, a “matter of widespread and exceptional media interest in which there exist
possible questions about the government’s integrity that affect public confidence.” 28 C.F.R.

§ 16.5(e)(1)(1)—(iv). Each of these requests would be delayed if Plaintiffs’ motion were granted.

23. The other expedited requests deal with sensitive matters such as the January 6
Capitol riots, the search on Mar-A-Lago, classified records and communications related to the

Special Counsel’s Office, and criminal case files for a Capital Habeas case.

[INTENTIONALLY BLANK]
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24. Pursuant to 28 U.S.C. § 1746, I declare under the penalty of perjury that the
foregoing is true and correct, to the best of my knowledge and belief.

Executed this 10" day of July 2023.

O

Kara Cain

Attorney-Advisor

Executive Office for United States Attorneys
Freedom of Information/Privacy Act Staff
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HERITAGE FOUNDATION et al.,

Plaintiffs,

V. No. 23-cv-1854 (DLF)

U.S. DEPARTMENT OF JUSTICE,

Defendant.

ORDER

Plaintiffs the Heritage Foundation and one of its officers, Mike Howell, bring this action
against the U.S. Department of Justice under the Freedom of Information Act (“FOIA”), seeking
the production of certain documents related to DOJ’s investigation of Robert Hunter Biden, the
son of the President of the United States, Joseph R. Biden.! See Compl., Dkt. 1. The plaintiffs’
request, dated March 10, 2023, seeks (1) “[a]ll documents and communications sent or received
by ... any employee of the U.S. Attorney’s Office for the District of Delaware referring or relating
to Special Counsel status for the investigation concerning Hunter Biden” and (2) “[a]ll documents
and communications between or among employees of the U.S. Attorney’s Office for the District
of Delaware and employees of any other U.S. Attorney’s Office with venue to bring charges
against Hunter Biden or his associates in that jurisdiction.” FOIA Request at 1 (March 10, 2023),
Pls.” Ex. 1, Dkt. 1-5. The plaintiffs also contemporaneously sought expedited processing, id. at
6-11, which was granted on March 27, 2023, PIs.” Ex. 10, Dkt. 1-14. As such, by statute, DOJ is

required to process the plaintiffs’ request “as soon as practicable.” 5 U.S.C. § 552(a)(6)(E)(iii).

! For clarity, the Court will refer separately to “Hunter Biden” and “President Biden.”
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Roughly three months after the plaintiffs filed their request, on June 20, 2023, Hunter Biden
was charged by information in the U.S. District Court for the District of Delaware with one count
of knowingly possessing a firearm while an unlawful user of and addicted to a controlled
substance, 18 U.S.C. 88 922(9)(3), 924(a)(2), and two counts of willful failure to pay income tax,
26 U.S.C. 8 7203. See Information, United States v. Biden, No. 23-cr-61 (D. Del. June 20, 2023),
Dkt. 2; Information, United States v. Biden, No. 23-mj-274 (D. Del. June 20, 2023), Dkt. 2. That
same day, the government and Hunter Biden jointly requested that the court schedule an initial
appearance at which Hunter Biden would plead guilty to the tax charges and enter a pretrial
diversion agreement as to the firearm charge. See Letter, Biden, No. 23-cr-61, Dkt. 1 (June 20,
2023); Letter, Biden, No. 23-mj-274, Dkt. 1 (June 20, 2023). The hearing was subsequently
scheduled for July 26, 2023. Order, Biden, No. 23-cr-61, Dkt. 3 (June 21, 2023).

The plaintiffs filed this suit on June 26, 2023. Their complaint references the statements
of two “IRS whistleblower[s]” regarding alleged efforts from within DOJ to block, delay, or
otherwise hinder the criminal investigation of Hunter Biden. Compl. {{ 47-51; see id. {{ 56-94.
In particular, the complaint alleges that according to the whistleblowers, “U.S. Attorney [for the
District of Delaware David] Weiss sought to charge Hunter Biden with felony tax charges in the
District of Columbia and Northern District of California, but in each case, the local U.S.
Attorney—both appointed by President Biden—blocked him from doing so.” Id. § 4. Similarly,
according to the whistleblowers and as alleged, “U.S. Attorney Weiss further stated . . . that he
then requested Special Counsel authority from Main Justice to allow him to bring such charges
directly, but was denied.” Id.

Before the Court is the plaintiffs’ Motion for a Preliminary Injunction, Dkt. 6, which seeks,

in light of recent developments and Hunter Biden’s forthcoming plea hearing, to “compel the
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production by July 21, 2023, of a narrowed subset of the records sought by the” original request.
Pls.” Memo. in Support at 5, Dkt. 6-1.2 The scope of requested documents for purposes of the
preliminary injunction is “narrowed” only modestly: As to only the second category of
information originally requested, the plaintiffs now seek records only for which the U.S. Attorney
for the District of Delaware is the custodian. Mot. for Prelim. Inj. at 1, Dkt. 6.

. Legal Standard

A preliminary injunction is “an extraordinary remedy that may only be awarded upon a
clear showing that the plaintiff is entitled to such relief.” Sherley v. Sebelius, 644 F.3d 388, 392
(D.C. Cir. 2011) (quoting Winter v. NRDC, 555 U.S. 7, 22 (2008)). To prevail, a party seeking
preliminary relief must make a “clear showing that four factors, taken together, warrant relief:
likely success on the merits, likely irreparable harm in the absence of preliminary relief, a balance
of the equities in its favor, and accord with the public interest.” League of Women Voters v. Newby,
838 F.3d 1, 6 (D.C. Cir. 2016) (citation omitted). The plaintiff “bear[s] the burdens of production
and persuasion.” Qualls v. Rumsfeld, 357 F. Supp. 2d 274, 281 (D.D.C. 2005) (citing Cobell v.
Norton, 391 F.3d 251, 258 (D.C. Cir. 2004)).

Failure to show a likelihood of irreparable harm is sufficient to defeat a motion for a
preliminary injunction. See Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297
(D.C. Cir. 2006). The D.C. Circuit “has set a high standard for irreparable injury.” Mdewakanton
Sioux Indians of Minn. v. Zinke, 255 F. Supp. 3d 48, 52 (D.D.C. 2017) (quoting Chaplaincy, 454

F.3d at 297). “First, the injury must be both certain and great; it must be actual and not theoretical.

2 Although the Court appreciates the concerns raised by DOJ as to the acceptance of the plaintiffs’
proposed reply brief, the Court will grant the motions to file a reply and accompanying affidavits
due to the arguments raised in DOJ’s opposition that were not fully addressed in the plaintiffs’
opening brief.
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The moving party must show the injury complained of is of such imminence that there is a clear
and present need for equitable relief to prevent irreparable harm. Second, the injury must be
beyond remediation.” Chaplaincy, 454 F.3d at 297 (cleaned up).

1. Analysis

On the existing record, the plaintiffs have not made a sufficient showing of irreparable
harm. Nor have they shown that they are sufficiently likely to succeed on the merits, or that the
balance of the equities or the public interest weigh in favor of an entering an injunction.
Accordingly, and for the reasons stated below, the Court will deny their motion for a preliminary
injunction without prejudice.

A. Irreparable Harm

Because a failure to make a sufficient showing of irreparable harm is alone grounds to deny
a motion for a preliminary injunction, see Chaplaincy, 454 F.3d at 297, the Court considers this
factor before analyzing the other three. Here, the plaintiffs provide two reasons why failure to
produce responsive documents ahead of their proposed deadline would cause irreparable harm.
Neither is persuasive.

First, the plaintiffs cannot show irreparable harm simply because “[t]he information sought
by this Motion goes to the heart of on-going House investigations and raging political
controversy.” PIs.” Memo. at 32. Undoubtedly, all FOIA requesters prefer to receive responsive
records sooner rather than later. And in certain cases—including the one here—an agency will
accelerate processing of a request because of a “compelling need” to do so. 5 U.S.C.
8 552(a)(6)(E)(i)(1). But for the extraordinary remedy of a preliminary injunction ordering an
agency to fulfill its obligations by a date certain, “[c]ourts in our district have generally found

irreparable harm . . . only where the requested documents are ‘time-sensitive and highly probative,
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or even essential to the integrity, of an imminent event, after which event the utility of the records
would be lessened or lost.”” Heritage Foundation v. EPA, No. 23-cv-748, 2023 WL 2954418, at
*4 (D.D.C. Apr. 14, 2023) (quoting N.Y. Times Co. v. Def. Health Agency, No. 21-cv-566, 2021
WL 1614817, at *8 (D.D.C. Apr. 25, 2021)). This fact alone distinguishes many of the cases cited
by the plaintiffs. As Chief Judge Boasberg has ably explained:

For example, courts have granted preliminary injunctions in cases seeking
documents regarding potential political interference with mail-in voting ahead of
the imminent 2020 Presidential election, see Protect Democracy Project, Inc. v.
U.S. Dep’t of Just., 498 F. Supp. 3d 132, 141 (D.D.C. 2020); documents relevant
to the 2020 census where “the value of the information sought . . . would be
materially lessened or lost” once the census process concluded, [Brennan Ctr. for
Just. at NYU Sch. of Law v. Dep 't of Com., 498 F. Supp. 3d 87, 100 (D.D.C. 2020)];
documents related to an ongoing and time-limited impeachment process, [Ctr. for
Pub. Integrity v. DOD, 411 F. Supp. 3d 5, 7, 11 (D.D.C. 2019)]; and documents
related to a requester’s role as a confidential FBI informant ahead of an imminent
evidentiary hearing. Aguilera v. FBI, 941 F. Supp. 144, 151 (D.D.C. 1996); see
also generally New York Times, 2021 WL 1614817, at *8 n.9 (canvassing these
cases). By contrast, courts have denied preliminary injunctions in cases without a
definite impending or time-limited event, such as where plaintiffs sought
documents related to FISA surveillance generally, Elec. Privacy Info. Ctr. v. Dep'’t
of Justice, 15 F. Supp. 3d 32, 35, 3940 (D.D.C. 2014); an already existing
Consumer Financial Protection Bureau rule, [Allied Progress v. CFPB, No. 17-cv-
686, 2017 WL 1750263, at *6 (D.D.C. May 4, 2017)]; records related to former
Secretary of State Hillary Clinton’s use of a private email server well before the
election, Daily Caller v. U.S. Dep 't of State, 152 F. Supp. 3d 1, 8-13 (D.D.C. 2015);
or records concerning an individual’s termination after the event. Wadelton v.
Dep 't of State, 941 F. Supp. 2d 120, 121 (D.D.C. 2013).

Id. at *4. The public debate inside and outside of Congress over Hunter Biden’s actions, his
criminal prosecution, and any involvement therein by the President of the United States will not
end on July 26, 2023.3 Indeed, the issue may become even more salient over time as relevant

investigations continue.

3 Some case law suggests that, in order to secure a preliminary injunction for production by a date
certain, a plaintiff need not point to a definite date after which the information’s value diminishes.
See Am. Immigr. Council v. DHS, 470 F. Supp. 3d 32, 38 (D.D.C. 2020). But here, the plaintiffs
specifically state in their reply brief that the “correct standard” “to justify injunctive relief” is
whether the “utility of the records would be lessened or lost by a date certain.” Pls.” Reply at 26,

5
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Second, as to the only specific event on a particular date on which the plaintiffs rely—
Hunter Biden’s scheduled July 26, 2023 plea hearing—the plaintiffs have not established how their
access to this information would have any bearing on a judicial plea proceeding. The plaintiffs
are not party to Hunter Biden’s criminal case in the U.S. District Court for the District of Delaware;
they cannot themselves “use [the information] in relation to Robert Hunter Biden’s plea hearing
set for July 26, 2023.” Mot. for Prelim. Inj. at 2. And whether that court should accept Hunter
Biden’s guilty plea is not a political question subject to public debate that could be sparked by the
production of documents under FOIA; it is a legal question for the presiding judge to determine
under Rule 11 of the Federal Rules of Criminal Procedure. The plaintiffs have provided no reason
to think that the court in Hunter Biden’s case is incapable of deciding for itself whether it has
sufficient information to determine whether to accept the plea or whether it must demand more.
And the broader questions that are indeed the subject of public debate—the justifiability of DOJ’s
prosecution decisions with respect to Hunter Biden and any influence the President and his
appointees exerted on that decision—will continue to have the same salience long after the July
26, 2023 plea hearing.*

Moreover, further undermining a claim of irreparable harm, DOJ has provided substantial

reason to think that the requested records “are highly likely to be exempt in whole or significant

Dkt. 15-1 (cleaned up). In any event, even if the plaintiffs were not required to identify such a
specific date, they have not shown that the information is likely to lose its relevance to public
debate in roughly the timeframe they propose. That is, it may be that, at some future point, the
delays in processing will have significantly lessened the utility of the records sought. But the
plaintiffs have not provided probative, concrete evidence—beyond alleging generally that some
committee investigations have begun—that the documents they seek will lose their utility in these
congressional proceedings and their accompanying debates after July 26, 2023.

4 Because the Court finds that the plaintiffs have not established irreparable harm, it need not
consider whether, as DOJ argues, Def.’s Opp’n at 12-13, Dkt. 10, the plaintiffs’ delay in filing
their complaint and motion for preliminary injunction undermines their claim of irreparable harm.
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part.” Def.’s Opp’n at 9; see Elec. Privacy Info. Ctr., 15 F. Supp. 3d at 46 (explaining that a party
“cannot claim to be injured—much less ‘irreparably’ so—if the [agency] withholds documents
that [the requester] is not entitled to access in the first instance”). For example, Exemption 5
protects “inter-agency or intra-agency memorandums or letters that would not be available by law
to a party other than an agency in litigation with the agency.” 5 U.S.C. § 552(b)(5); see, e.g.,
CREW V. DOJ, 45 F.4th 963,971-72 (D.C. Cir. 2022) (deliberative-process privilege); Jud. Watch,
Inc. v. DOJ, 432 F.3d 366, 369 (D.C. Cir. 2005) (work-product privilege). And Exemption 7(A)
protects “records or information compiled for law enforcement purposes . . . to the extent that the
production of such law enforcement records or information . . . could reasonably be expected to
interfere with enforcement proceedings.” 5 U.S.C. § 552(b)(7). On its face, the plaintiffs’ request
appears to call for the production predominantly of documents that would fit squarely within these
and other exemptions. Of course, none of this is to prejudge any legal issues that may arise if and
when the agency ultimately asserts these exemptions when producing responsive records. As in
all cases, these FOIA exemptions do not give the agency a blank check to refuse to produce
documents; instead, they simply authorize the withholding of documents in specific circumstances,
subject to review by the Court. At least at this stage, however, it appears to the Court that the
documents most likely to vindicate the plaintiffs’ asserted interests justifying injunctive relief are

those that are also most likely to be exempt from disclosure under FOIA.®

® Indeed, even if the Court were to order the plaintiffs’ proposed production deadline, the Court
would have to resolve any dispute over these exemptions before a final production. It is thus
difficult to conceive of any scenario in which the plaintiffs would receive much of the information
they seek by July 26, 2023, the date of the Hunter Biden plea hearing.
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B. Likelihood of Success on the Merits

In addition, DOJ has raised serious doubts about the plaintiffs’ likelihood of success on the
merits. Both parties agree that the relevant merits question is whether DOJ is “actually processing
the request as soon as practicable,” Pls.” Memo. at 16 (cleaned up); accord Def.’s Opp’n at 8, and
so whether it would be “practicable” to process the request in full by July 21, 2023. The plaintiffs
have not met their burden of showing a likelihood of success on the merits of this question.

DOJ submitted along with its opposition an affidavit stating that there are “2,523 pages of
potentially responsive records,” Cain Aff. § 15, Dkt. 10-1,% and attesting to several factors
contributing to possible delays in processing the plaintiffs’ request. Among those factors is the
requirement that, for records that contain communications between the U.S. Attorney’s Office for
the District of Delaware and another DOJ component, the Executive Office for U.S. Attorneys
(“EOUSA”) must “forward . . . records to th[at] component[].” 1d.  18. In addition, and for
reasons already explained above, the processing time will be further lengthened by the agency’s
need to determine withholding and redactions for a high volume of potential exemptions. See id.
1 19. And in the EOUSA alone, there are “14 expedited requests that were received before” the
one at issue in this case. 1d. 1 20.” None of this is to say that the Court specifically endorses or
tacitly accepts DOJ’s proposed production schedule; that will be determined in the near future,
after DOJ answers the complaint. But it does cast substantial doubt on the plaintiffs’ claim—for

which they marshal virtually no supporting evidence—that the “as soon as practicable” standard

® To be sure, that number might be reduced based on the modest narrowing of the plaintiffs’ request
for the purposes of this preliminary injunction motion.

" That DOJ might reallocate resources from other units to the EOUSA, use up more funding, or
otherwise “surge the necessary resources when it considers a matter a priority,” Pls.” Reply at 10—
12, does not change the fact that the plaintiffs have not met their burden of showing that the
production schedule they request would be, at a minimum, “practicable.”

8
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demands production on or before July 21, 2023, just 22 days after the filing of the plaintiffs’
preliminary injunction motion and just a week after the plaintiffs’ last filing in support of it.

It is not enough to respond that production must occur at breakneck speed because of “the
extreme gravity and urgency of this case.” Pls.” Memo. at 17. DOJ does not contest—for good
reason—that the plaintiffs’ request involves “[a] matter of widespread and exceptional media
interest in which there exist possible questions about the government’s integrity that affect public
confidence.” 28 C.F.R. § 16.5(e)(1)(iv); see Def.’s Opp’n at 4 n.1. But all the statute requires is
that, once a request is expedited, the agency process it as soon as practicable. The plaintiffs provide
no authority for the proposition that within the category of expedited requests, DOJ has an
obligation to prioritize productions based on their “gravity and urgency.” To the contrary, an
agency faces the same obligation for “any” expedited request: namely, to process it “as soon as
practicable.” 5 U.S.C. § 552(a)(6)(E)(iii) (emphasis added).

C. Balance of the Equities and the Public Interest

Finally, the balance of the equities and the public interest militate against entering a
preliminary injunction here. Both parties agree that when the government is a party, these two
factors merge. Pls.” Memo. at 34; Def.’s Opp’n at 15; see Nken v. Holder, 556 U.S. 418, 435
(2009). Granting this preliminary injunction would mean effectively granting the plaintiffs’
request extra-expedited status, jumping the line ahead of other requests deemed similarly time-
sensitive under FOIA’s expedition standards. See Nation Mag. v. Dep 't of State, 805 F. Supp. 68,
74 (D.D.C. 1992) (noting as against the public interest that the reordering of request processing
under a FOIA preliminary injunction “would severely jeopardize the public’s interest in an orderly,
fair, and efficient administrative of FOIA™). For that reason, the Court must consider the inherent

tradeoffs involved in ordering an agency to complete a particular FOIA request ahead of the rest
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of the queue—all without the benefit of hearing from the nonparty requestors whose productions
would be delayed.

Here, DOJ has explained that other expedited requests before the EOUSA include
“sensitive matters such as the January 6™ Capitol riots, the search on Mar-A-Lago, classified
records and communications related to the Special Counsel’s Office, and criminal case files for a
Capital Habeas case.” Cain Aff. §23. The inevitable delay in processing those requests that would
result from entering a preliminary injunction here further tilts the scale in DOJ’s favor.

* * *

The plaintiffs have brought a FOIA request that all parties involved agree carries
exceptional importance, and they have raised many arguments, legal and factual, that DOJ will be
required to address over the course of this litigation. The plaintiffs have not shown, however, at
least at this juncture, that they are entitled to the extraordinary preliminary injunctive relief they
seek.

Accordingly, it is

ORDERED that the plaintiffs’ Motions for Leave to File Reply Declarations and Reply
Memorandum, Dkts. 14, 15, are GRANTED; and it is further

ORDERED that the plaintiffs’ Motion for a Preliminary Injunction, Dkt. 6, is DENIED

WITHOUT PREJUDICE.

SO ORDERED.

DABNEY L. FRIEDRICH
United States District Judge

July 19, 2023

10
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, DC 20530

The Honorable Jim Jordan
Chairman

Committee on the Judiciary
U.S. House of Representatives
Washington, DC 20515

Dear Chairman Jordan:

This responds to your letter to the Attorney General, dated July 21, 2023, expressing
continued interest in an individual ongoing criminal investigation and prosecution led by the
U.S. Attorney for the District of Delaware, David Weiss. The Department of Justice
(Department) appreciates the Committee on the Judiciary’s (Committee’s) acceptance of our
offer for U.S. Attorney Weiss to testify at a public hearing before the Committee. The
Department is ready to offer U.S. Attorney Weiss to testify shortly after Congress returns from
the August district work period, as described more fully below.

Across administrations, the Department has long recognized its obligation to protect law
enforcement work from even the perception of political interference, including from Congress.!
Our longstanding principles and duty to take care that the law be faithfully executed require us to
maintain the confidentiality of sensitive law enforcement information and to protect line
attorneys and agents so they can do their jobs for the American people free from improper
political pressures. These concerns are heightened while a matter is open and investigative steps,
prosecutorial decisions, or judicial proceedings are ongoing. At the same time, we are deeply
concerned by any misrepresentations about our work—whether deliberate or arising from
misunderstandings—that could unduly harm public confidence in the evenhanded administration
of justice, to which we are dedicated. The Department, therefore, reaffirms U.S. Attorney
Weiss’s commitment to providing public testimony, consistent with law and Department policy,
to protect these principles.

Your letter refers to assertions made by two Internal Revenue Service investigators
regarding U.S. Attorney Weiss’s authority and asks additional questions about U.S. Attorney
Weiss’s recent letters explaining the scope of his authority. U.S. Attorney Weiss is the
appropriate person to speak to these issues, as he is both the senior Department official

! See, e.g., Letter from Assistant Attorney General Robert Raben to Chairman John Linder (Jan. 27, 2000)
(“Congressional inquiries during the pendency of a matter pose an inherent threat to the integrity of the
Department’s law enforcement and litigation functions.”).
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responsible for the investigation as well as the person with direct knowledge of the facts
necessary to respond to the assertions in which you have expressed interest.

The Department believes it is strongly in the public interest for the American people and
for Congress to hear directly from U.S. Attorney Weiss on these assertions and questions about
his authority at a public hearing. To address these issues, U.S. Attorney Weiss is available to
appear at a public hearing before the Committee, consistent with the law and Department policy,
after the House returns from its August district work period. U.S. Attorney Weiss is available on
September 27, September 28, October 18, and October 19. To be clear, the most appropriate time
for any testimony on these subjects is after the matter is closed, especially under the
circumstances where the matter is pending before a court and subject to judicial supervision, not
to mention legal and ethical bars that limit what the Department can say while the matter is
pending in court. While testimony at this early juncture must be appropriately limited to protect
the ongoing matter and important confidentiality interests, the Department acknowledges your
stated interest in addressing aspects of this matter in the near term, such as U.S. Attorney
Weiss’s authority and jurisdiction to bring charges wherever he deems appropriate.

As the Department has repeatedly stated, we remain committed to working with you to
address the Committee’s expressed interests consistent with the Department’s duties and
policies. We are, therefore, deeply concerned by your notification today that the Committee has
authorized deposition subpoenas for the individuals identified in your letter. Any attempts at
compulsory process are unjustified and premature. The Committee authorized subpoenas less
than a business day after your July 21 letter and before the stated deadline in that letter. It has
been less than a month since the Committee’s original requests, and little more than a week since
the Department responded to that letter on the date requested by the Committee. During a staff
discussion last week, the Department and Committee agreed to continue discussions. Such
discussions would ensure we understand the Committee’s interests and that you understand the
Department’s longstanding approach across administrations regarding such requests, including
those that seek information about ongoing aspects of our work and testimony from line
personnel. We remain available to discuss your interests further.

We hope this information is helpful. Please do not hesitate to contact this office if we
may provide additional assistance regarding this or any other matter.

Sincerely,
Digitally signed by
CARLOS CARLOS URIARTE
Date: 2023.07.24
URIARTE 18:22:43 -04°00

Carlos Felipe Uriarte
Assistant Attorney General
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CC:

The Honorable Jerrold L. Nadler
Ranking Member
Committee on the Judiciary

U.S. House of Representatives
Washington, DC 20515

The Honorable James Comer

Chairman

Committee on Oversight and Accountability
U.S. House of Representatives

Washington, DC 20515

The Honorable Jamie Raskin

Ranking Member

Committee on Oversight and Accountability
U.S. House of Representatives

Washington, DC 20515

The Honorable Jason Smith
Chairman
House Committee on Ways and Means

U.S. House of Representatives
Washington, DC 20515

The Honorable Richard Neal
Ranking Member
House Committee on Ways and Means

U.S. House of Representatives
Washington, DC 20515
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CQ Newsmaker Transcripts
Jun. 23, 2023

Jun. 23, 2023 Final

Justice Department Holds News Briefing
on China-Based Chemical Manufacturing
Companies and Arrests of Executives in
Fentanyl Manufacturing

LIST OF SPEAKERS

MERRICK GARLAND:
All right. Good afternoon. I'm joined today by Deputy Attorney

General Lisa Monaco, DEA Administrator Anne Milgram, US
Attorney for the Southern District of New York, Damien Williams and
US Attorney for the Eastern District of New York, Breon Peace. When
I announced in April that the Justice Department had taken significant
enforcement actions against the Sinaloa cartel, I promised that the
Justice Department would never forget the victims of the fentanyl

epidemic.

I also promised that we would never stop working to hold accountable
those who bear responsibility for it. That includes not only going after
the leaders of the cartels, their drug and gun traffickers, their money
launderers, security forces and clandestine lab operators, it also
includes stopping the Chinese chemical companies that are supplying
the cartels with the building blocks they need to manufacture deadly
fentanyl.

We are targeting every step of the movement, manufacturing and sale

of fentanyl from start to finish. To that end, we are announcing several

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 1722
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enforcement actions the Justice Department has taken to disrupt the
flow of fentanyl precursor chemicals from China to Mexico and the
United States. In three separate indictments, we have charged for the
first time ever four chemical companies based in China and eight
Chinese nationals for the trafficking of fentanyl precursor chemicals

into the United States.

These companies and their employees knowingly conspired to
manufacture deadly fentanyl for distribution in the United States as
alleged in our filings, just one of these China based chemical
companies shipped more than 200 kilograms of fentanyl related
precursor chemicals to the US for the purpose of making 50 kilograms
of fentanyl, a quantity that could contain enough deadly doses of

fentanyl to kill 25 million Americans.

First, as outlined in the indictment unsealed today in the Southern
District of New York, we have brought charges against a China based
manufacturer and supplier of fentanyl precursor chemicals, its
principal executive and two of its employees for their role in

international fentanyl trafficking conspiracy.

As outlined in the indictment, we allege that the defendants openly
advertised the sale of fentanyl precursors online and sought to evade
law enforcement detection by using deceptive packaging. They went
as far as to guarantee, quote, 100 percent stealth shipping and they
provided proof of their success on their websites, including a
screenshot of a shipping confirmation to Culiacan Mexico, the Sinaloa

cartel's base of operations.

The indictment also details correspondence and in-person meetings
between the defendants and an individual purporting to be a fentanyl

trafficker in Mexico with operations in the US. In one message, one of

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 2/22
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the defendants responded to the admission that the chemicals were
being used to make fentanyl and that it was not safe with, quote, I

know.

In another conversation which took place earlier this month, two of
the defendants allegedly discussed the need to take additional
measures to protect themselves from detection and interdiction
following a recent enforcement action by the US government. This
was an apparent reference to the charges that I announced against

members and associates of the Sinaloa cartel in April.

One of the defendants indicated that the US government had, quote,
seized some Mexican group, end quote, followed the routes to China,
which was, quote, bad news for us. Over the past eight months, the
defendants are alleged to have shipped more than 200 kilograms of
fentanyl related precursor chemicals to the US in order to make 50

kilograms of fentanyl.

As I'said, this is a quantity that could contain enough deadly doses of
fentanyl to kill 25 million Americans. What the defendants did not
know at the time is that the purported traffickers they were dealing
with were in fact DEA confidential sources. And the 200 kilograms of
fentanyl related precursors they shipped to the US were received by
DEA agents.

Two of the defendants, the principal executive of the chemical
company and one of its employees have been arrested by federal law
enforcement. Additionally, in two separate indictments in the Eastern
District of New York, we have charged three other companies based in
China and five of their employees with conspiracy to manufacture and

distribute fentanyl.

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 3/22
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As alleged in the indictments, each of these companies also supplies
precursor chemicals to the US and Mexico, among other places,
knowing they will be used to produce fentanyl or other controlled
substances. Like the company charged in the Southern District of New
York, all three of these companies openly advertise their products all
over the world and guarantee that the products they send to the US

and Mexico will not be detected or intercepted.

To fulfill this guarantee, they likewise employ deceptive and
fraudulent practices such as mislabeling packages and making false
declarations at border crossings. But these companies also went a step
further to evade testing protocols and relevant regulations. They
added what are known as masking molecules to their fentanyl

precursor chemicals.

Once these masking molecules are added, the chemical signature of
the precursor is changed. That means when it's shipped, it appears to
be a new non-fentanyl precursor substance. Upon receipt of the
shipment, however, the purchaser is able to easily remove the
masking molecules and return the chemical to its original form as a

fentanyl precursor.

As alleged in the indictment, these companies not only produced and
distributed masked precursors, but also provided instructions about
how to remove the masking molecules upon receipt. The actions we
are announcing today should make clear that the US Justice
Department is accelerating our efforts to disrupt the manufacture and

trafficking of fentanyl at every stage and in every part of the world.

Our agents and prosecutors are working relentlessly to get fentanyl
out of our communities and hold accountable those who put it there.

In 2022, the DEA together with our federal, state and local law

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 4/22
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enforcement partners, seized more than 50.6 million fentanyl laced
fake prescription pills. That is more than double the amount seized in
2021. The DEA has also seized more than 10,000 pounds of fentanyl

powder.

Together, these seizures represent more than 379 million potentially
deadly doses of fentanyl. That much Fentanyl could kill every single
American. We are also putting our resources to work to confront the
public health challenges of addiction and substance abuse by

supporting prevention and treatment programs.

The US government continues to do everything in our power to
disrupt fentanyl trafficking and prevent more of our communities
from being devastated by the fentanyl epidemic. We also continue to
strongly urge the PRC government to take decisive action to address
the role that China based chemical and pharmaceutical companies

play in fentanyl drug production and trafficking.

We stand ready to work together to address this global challenge. I
want to thank the DEA agents for the extraordinary work that they did
on these cases and for the difficult work they do every day to protect
our communities from deadly drugs. I'm also grateful to the US
attorney's offices for the Southern and Eastern districts of New York
and to the Office of International Affairs of the Justice Department's

Criminal Division.

I'll now turn the podium over to Deputy Attorney General Monaco.

LISA MONACO:
Good afternoon. Thank you, Mr. Attorney General. Two months ago,
the Attorney General and I pledged to employ every tool in the

government's arsenal at every stage of the fentanyl supply chain in
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every part of the globe to protect American communities. Today's

announcement is a down payment on that pledge.

It breaks new ground by attacking the fentanyl supply chain at its
origin. For the first time, we are charging Chinese chemical
companies and their employees for conspiring to manufacture and
export fentanyl precursor chemicals and circumvent customs laws.
Fentanyl poses a singular threat, not only because the smallest of

doses can be lethal, but because fentanyl does not occur in nature.

It is entirely manmade and in potentially limitless supply. So with our
partners across government and across the globe, the Department of
Justice is working relentlessly to dismantle the global supply and
delivery chain that floods fentanyl into American communities. The
fentanyl supply chain all too often begins in China, where the
chemical ingredients for fentanyl are produced and exported by the

ton.

We allege the Chinese chemical companies charged today combined
scientific knowhow with deception to circumvent customs barriers
and ship precursors onto our shores and Mexico's. The cartels use
those ingredients to manufacture fentanyl, which they then push into
our communities, using social media to market pills and

cryptocurrency to launder profits.

Today's charges make clear that those who feed the fentanyl supply
chain cannot hide behind the facade of legitimate business. When
companies and employees, including those in the C-suite, knowingly
fuel the fentanyl crisis, they will be held to account. We will expose

them as drug traffickers. So let me be clear.

The Justice Department will not rest or relent in investigating and

prosecuting every link of the fentanyl supply chain in every corner of

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 6/22
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the globe. There can be no safe haven. As we've seen in our efforts to
combat terrorism and cyber-crime, we do more when we move
together. That's why continued collaboration with Mexico is crucial
and why we've dedicated more resources to support Mexico's frontline

fentanyl prosecutors.

And that's why we're strengthening our efforts to stem the
Southbound flow of illicit high powered firearms across our Southern
border, firearms that fuel violence in Mexico and empower cartels to
expand their deadly drug trade back into the United States. And that's
why we will continue to call on the Chinese government to hold PRC

companies accountable for the global harm they are causing.

And today's charges allege those charged knew that they were
breaking Chinese law as well as our own. More broadly, compelling
evidence shows that PRC companies are selling vast quantities of
precursor chemicals to the drug cartels. The United States has urged
the PRC to address the serious problem of illicit synthetic drug

production and trafficking.

We renew that call today. This is a global problem that demands a
global solution. Finally, I want to say a word about the role of social
media. In these indictments, the precursor sellers brazenly advertised
on social media platforms. The department has encouraged social
media platforms to enforce their terms of service and remove this

content.

We've encouraged social media platforms to work with us to address
this public safety emergency. We will continue to work with these
companies so that they can better police their own platforms until

they no longer serve as superhighways of drug trafficking. Several

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 7122
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major platforms are now working productively with us on this, and we

urge those who are not to join this fight.

Today's actions are the result of the hard work of the women and men
of the DEA and the tenacious prosecutors from the Eastern and
Southern districts of New York. It is a privilege to work with them. Let

me now turn the podium over to the DEA administrator.

ANNE MILGRAM:

Thank you. Thank you. Good afternoon. Thank you, Attorney General
Garland and Deputy Attorney General Monaco. Fentanyl is the
greatest threat to Americans today. It is devastating families across
our country and killing Americans from all walks of life and it is the
leading cause of death for Americans between the ages of 18 to 45.
The Drug Enforcement Administration is actively targeting every
single aspect of the global fentanyl supply chain, so that we can put an

end to the most devastating drug crisis that our country has ever seen.

The two drug cartels that are responsible for the influx of fentanyl into
the United States, the Sinaloa and Hilco cartels, work with chemical
companies based in the People's Republic of China to get their raw
materials. Those companies and the individuals who work for them
provide drug traffickers with the necessary ingredients to make

fentanyl, chemicals called fentanyl precursors.

Nearly all fentanyl precursors are manufactured and shipped from
China today. For the first time ever, we have charged four PRC
companies with fentanyl trafficking conspiracy. We have also charged
eight PRC nationals who work for those companies, and we have
taken two of them into custody. We have also seized more than 200
kilograms of fentanyl precursors in this operation alone, enough to

make millions of deadly doses of fentanyl.
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Make no mistake, the charged defendants knew exactly what they
were doing. As alleged in the indictments unsealed today, the
defendants provided their customers with the blueprints for making
fentanyl, a poison that is killing Americans. They provided the
chemicals. They gave advice on how to mix them. They made changes

to the recipe when an ingredient wasn't available.

They told a customer to substitute one ingredient for another to make
twice as much fentanyl. They employed chemists to troubleshoot
when customers had questions. They mislabeled packages and
falsified customs forms to get the chemicals across borders. They even
disguise the chemicals at a molecular level, adding a molecule to mask
the precursors, so they would not be detected as banned substances

during transport.

And they taught their customers how to remove that molecule after
they received the chemicals. As alleged, these defendants gave their
customers, the raw materials and the scientific know how to make
fentanyl and they knew exactly who they were working with. They
talked freely about having clients in America and Mexico and

specifically in Sinaloa, Mexico, where the Sinaloa cartel is based.

These cases show that fentanyl precursors are cheap. In just one
example, a defendant sold two kilograms of fentanyl precursors for
approximately $1,000 USD. Those same prosecutors can yield 1.75
million lethal doses of fentanyl. Basically, that means that the price
per lethal dose is less than $0.01. The amount of fentanyl that can be
made today depends only on the amount of precursor chemicals that

can be purchased.

And at prices like these, the amounts are limitless. And these cases

show that fentanyl precursors are easily bought online. These

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 9/22
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companies advertise fentanyl precursors on social media, on
Facebook and on LinkedIn. They used encrypted applications like

WhatsApp to speak with customers and to coordinate shipments.

They disguise the shipments as legitimate goods, with fake labels and
falsified customs paperwork, that said that what was inside was dog
food or raw cosmetic materials, when in fact, they were fentanyl
precursors. And they took payment in Bitcoin and other
cryptocurrencies to try to hide who they were and to make it harder to

follow the money back.

This is the unprecedented threat we are dealing with, synthetic
manmade chemicals, advertised on social media, coordinated
through encrypted communications, paid for in cryptocurrency,
shipped as powders, and that is why more than 110,000 Americans
died from drug poisonings last year alone. Today's indictments target

the threat where it starts.

I want to thank the men and women of the DEA Special Operations
Division, Bilateral Investigation Unit, the DEA's New York Field
Division and the DEA's New York Drug Enforcement Task Force. I
also want to thank our partners, the prosecutors in the Southern
District of New York and the Eastern District of New York, as well as

our five other DEA offices who assisted with this investigation.

I also want to thank our law enforcement partners at the Royal Thai
Police and the Fiji Police Force for their assistance in this
investigation. Today's charges continue DEA's work to target the
global fentanyl supply chain. In April, we announced the indictment
of 28 members and associates of the Sinaloa cartel, and we track them
across the globe from China to Central America to Mexico to the

United States.
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In May, we announced the arrests of 3,337 associates of the Sinaloa
and cartels from a one year operation across the United States. After
those announcements, one of the defendants in this case told a
confidential source that was, quote, bad news for us. We know that the

criminals are watching. Here is our message to them.

There is more bad news coming. With every investigation, with every
indictment, we are coming after you and we will not relent until this
crisis ends. Thank you and it's now my privilege to introduce to you
today the US Attorney for the Southern District of New York, Damien

Williams.

DAMIAN WILLIAMS:

Back in April when we announced groundbreaking charges in the
Southern District of New York against members of the Sinaloa cartel
and others, I said that case was the most important of my tenure as US
attorney. That's because fentanyl is the law enforcement and public
health crisis of our time. The indictment unsealed today in the
southern District of New York is the next step in our fight against

fentanyl.

Today, we target the very beginning of the fentanyl supply chain, the
Chinese manufacturers of the raw chemicals used to make fentanyl
and its analogs. We've charged a Chinese precursor chemical
company and that's not all. We've charged and arrested some of the
individuals who work at the company, that includes a corporate

executive and a marketing manager.

They're in American handcuffs and they're going to face justice in an
American courtroom. The company we've charged, Amarvel Biotech,
sought to profit off an opioid epidemic that is killing hundreds of

thousands of Americans. The company openly advertised and sold
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fentanyl precursor chemicals knowing that these chemicals were
destined for New York City, knowing that the chemicals would be

turned into fentanyl and knowing that that poison could kill.

Over the course of this investigation, Amarvel biotech ship to the
United States, more than 200 kilograms of precursor chemicals used
to make fentanyl and its analogs. And for this company, 200
kilograms was apparently only a drop in the bucket. As alleged in the
indictment, Amarvel Biotech has also made efforts to thwart law
enforcement seizure of their shipments, including deceptively
packaging precursor chemicals and containers for dog food or motor

oil.

This indictment and the other actions my office has announced
recently make clear that we will hold accountable every link in this
fentanyl distribution chain, and we are not done. We will continue to
show that our reach is long and that we will investigate, charge and

capture those who profit from this poison.

I want to thank the attorney general and the deputy attorney general
for their continued commitment to combating the fentanyl crisis. I
also want to thank my friend and Milgrom for her leadership and
thank her extraordinary team at DEA. I want to thank our colleagues

at the Office of International Affairs.

And finally, I want to thank the SDNY prosecutors who are handling
this case, Xander Li and Kevin Sullivan, from my office's National
Security and International Narcotics Unit. It's now my pleasure to turn
the podium over to my friend, Breon Peace, the US attorney from the

Eastern District of New York.

BREON PEACE:
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Thank you, US Attorney Williams, and good afternoon. Today, we

unsealed two indictments collectively charging eight defendants
including three Chinese chemical companies and five Chinese
nationals with among other crimes, conspiring to manufacture and
import fentanyl to the United States. These indictments are among
the first in the nation, but not the last, involving companies that
provide raw chemicals to drug traffickers, knowing that these
chemicals will be used to make and distribute fentanyl in the United

States.

These charges are the culmination of a yearlong investigation which
uncovered that the defendant companies manufacture and stockpiled
fentanyl precursors the chemicals and substances used to
manufacture fentanyl and employ chemists to help them market and
sell the substances. The defendant companies openly advertised their

products all over the world, including on social media platforms.

And while the defendants largely sold the components of fentanyl,
most of which were ostensibly legal, they did so as conspirators and
accomplices, knowing these substances would be used in a fentanyl
manufacturing scheme. As this prosecution shows, that is a crime.
This is akin to a company selling the components for a bomb knowing

they would be used to make an explosive.

We know too well that the witch's brew of fentanyl chemicals cooked
by the drug traffickers can be just as deadly. The defendants sent their
chemicals to the US and Mexico by boat and air using public and
private international mail and package carriers and to prevent
detection and interception of chemical products at the borders, the
defendant companies employed deceptive and fraudulent practices

such as mislabeling packages as other innocuous products such as
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cosmetics or food additives, falsifying customs forms and making

false declarations at border crossings.

The defendants also disguised known fentanyl precursors to avoid
detection and seizure by law enforcement by adding masking
molecules, thereby changing the chemical signature of the underlying
precursor chemicals to make them harder to detect while passing
through customs and other inspections. These altered substances
could evade testing protocols and relevant regulations by appearing to

be a new substance.

Such masking molecules are easily removed, enabling the purchaser
to return the substance to its original form. The defendants even
provided instructions about how to remove the masking molecules,
ensuring their customers were able to use the banned precursor
chemicals to manufacture fentanyl. And the defendants gave
instructions on how to increase the amount of fentanyl the precursors
would produce and advice on which chemicals to buy to replace

banned precursor products.

Our investigation also revealed the defendant's connections to
Mexican drug cartels. The defendants communicated with suspected
associates of the Sinaloa cartel and CJNG in Mexico. They advertise
their quote best-selling products in Mexico and even maintain

warehouses in Mexico to store precursor chemicals.

The chemicals provided by the defendant companies have enabled
cartels and other drug trafficking organizations to produce fentanyl in
clandestine laboratories in Mexico on a massive scale for subsequent
distribution in the United States and elsewhere. The materials and

instructions provided by the defendant companies and companies like
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them have directly caused and contributed to the influx of deadly

fentanyl into the United States.

Now, the defendants hoped that by selling only the components of
fentanyl or by masking the chemical structures of precursors or
mislabeling their products that they could escape scrutiny and
accountability. This prosecution proves them wrong. And to the
companies and the employees that supply fentanyl precursor
chemicals, knowing that they will be used to make illegal fentanyl,

you are drug suppliers, and you are also drug traffickers.

We will identify you and prosecute you to the fullest extent of the law.
The charges brought today exemplify our office's battle against
fentanyl, which is inflicting untold tragedy in New York City, Long
Island and across the nation. We will not rest until this crisis is brought
to an end. So I want to thank people who were involved in this

investigation.

I want to first thank you, Attorney General Garland, Deputy Attorney
General Monaco and DEA Administrator Milgram for their leadership
in combating the fentanyl crisis. I'd also like to give special thanks to
our law enforcement and agency partners, including DEA New York,
DEA Mexico, DEA Diversion Control Division, DEA Special Testing
and Research Laboratory, United States Customs and Border
Protections New York Field Office, the Internal Revenue Services New
York Division and United States Postal Inspection Services of New

York.

I'd also like to thank the team from my office who have worked
tirelessly to protect our community, Assistant United States Attorney's
Francisco Navarro, Erik Paulsen, Chand Edwards-Balfour and Adam

Amir and investigator George Dietz. Thank you.
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UNKNOWN:

Questions? [Inaudible].

QUESTION:

Yes. Hi. Thank you. I have an on topic and then an off topic. On the on
topic on fentanyl, this is unique in the sense that we're talking now
companies. Before, we talked more of individual people in cartels.
Where does this idea of going after companies fit into the overall
picture of fighting fentanyl Can more companies, should more

companies be on alert?

MERRICK GARLAND:

The answer to that is yes. We are applying a network approach to this.
We are going to follow fentanyl all the way from the precursor
companies to importation either into Mexico or into the United States,
to manufacturing clandestine labs, to crossing the border or
clandestine labs in the United States to transfer within the United

States to sales on the streets.

I'd like to give Administrator Milgrom a chance to explain the strategy

for a moment. I promise to get back to you on the other question.

ANNE MILGRAM:

I would echo what the attorney general has said. Our approach right
now, our mission is simple, to save American lives by stopping
fentanyl, defeating the two cartels that are responsible and by working
relentlessly across the entire network of the global fentanyl supply
chain, which is right now led by those two cartels that we mentioned,

the Sinaloa and Hilco cartels.

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 16/22
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AsIsaid, the amount of fentanyl that can be made is limited only by
the amount of precursor chemicals that can be purchased and used to
make fentanyl. And that's why we have to be relentless at every single
part of this supply chain and in particular, starting where it begins
which is with the precursor chemicals that right now are coming

mostly from the People's Republic of China.

There are companies and individuals, many of whom we've charged
today. Other individuals we charged as part of the Cheetos indictment
in April, and we have many ongoing investigations into every single

part of the network that the attorney general just described.

MERRICK GARLAND:

David, you had another question.

QUESTION:

Sure. My other question, yesterday, whistleblower testimony came out
from an IRS supervisory special agent, current supervisory special
agent who insists he was in a meeting with US attorney David Weiss
who in October 2022 claimed in front of multiple people that he was
told not to pursue the Hunter Biden investigation not to bring charges
in 2022. You said previously you've stayed out of the Hunter Biden

investigation.

It's been on David Weiss to figure that out. Can you once and for all
shed a little light? There seems to be a little confusion on what's going

on here.

MERRICK GARLAND:
I'd be happy to. As I said at the outset, Mr. Weiss, who was appointed
by President Trump as the US attorney in Delaware and assigned this

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 17/22
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matter during the previous administration would be permitted to
continue his investigation and to make a decision to prosecute any
way in which he wanted to and in any district in which he wanted to.
Mr. Weiss has since sent a letter to the House Judiciary Committee

confirming that he had that authority.

I don't know how it would be possible for anybody to block him from

bringing a prosecution, given that he has this authority.

QUESTION:

And he was never no?

MERRICK GARLAND:
I say, he was given complete authority to make all decisions on his

own.

UNKNOWN:

Next question. [Inaudible].

QUESTION:

Mr. Garland, just to follow up on that, one of the allegations that one
of the IRS supervisors apparently made involved the fact that Mr.
Weiss reportedly wanted to have the powers you've conferred on
special counsels. Was that request ever made? And if so, why did you

reject it?

MERRICK GARLAND:

It was not. The only person with authority to make somebody a special
counsel or refuse to make somebody a special counsel is the attorney

general. Mr. Weiss never made that request to me.

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 18/22
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QUESTION:

Just to follow on that, do you think that a special counsel--can you

explain the rationale for not appointing a special counsel in this case?

MERRICK GARLAND:

Mr. Weiss had in fact more authority than a special counsel would
have had. He had and has complete authority, as I said, to bring a case

anywhere he wants in his discretion.

UNKNOWN:

Last question. [Inaudible].

QUESTION:

Just an on topic question. What do these indictments--

MERRICK GARLAND:

Those are always very much welcomed.

QUESTION:

I have an off topic as well, unfortunately.

MERRICK GARLAND:

Of course.

QUESTION:

But what do these indictments do to actually stop these companies
from operating? Obviously, Secretary Blinken met with his Chinese

counterparts recently. Did he bring up the need for these specific

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 19/22



6/28/23,8:20BBSE 1: 23+t HOROGD- MM N oEEiment k3 £3sed Eled OMiRdbidd CBage-4ddafiiy 6 Ragedhh End@Manufact. ..

companies to be shuttered in China, so they're not allowed to do this
further, and to extradite the people that were charged and are still in

China?

MERRICK GARLAND:

I don't have a readout from that meeting, so I direct you to the State
Department on that question. I think we're talking about a whole of
government approach here. We have prosecutions, we have arrests,
we have indictments, we have sanctions by the Treasury Department,
we have diplomacy by the State Department, altogether intended to
make it difficult, if not impossible, for the precursor companies to

continue to send the fentanyl precursors to Mexico.

QUESTION:

And on the off topic, I mean with the exception of what you've said
today, you've deferred all other questions related to the Hunter Biden
investigation to Mr. Weiss. Mr. Weiss has declined to comment on any
of this, with the exception of his letter to the House Judiciary that just
says that he had the ultimate authority to charge and where to charge.

But on these specific allegations that these whistleblowers have
brought forward, there's very detailed allegations. Would you
authorize him to answer to some of the more specific allegations that

these IRS whistleblowers have come forward with?

MERRICK GARLAND:

Look, I would support Mr. Weiss explaining or testifying on these

matters when he deems it appropriate.

UNKNOWN:
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Sorry, one more question. Carrie, go ahead.

QUESTION:

Mr. Attorney General, Republicans in Congress have flirted with the
idea of holding the FBI director in contempt. It's become a talking
point on the campaign trail, the alleged corruption in the FBI and
other federal law enforcement agencies. Do the American people have
cause to be concerned about the integrity of the components of this
Justice Department, and what do you have to say about how they're

acting?

MERRICK GARLAND:

I certainly understand that some have chosen to attack the integrity of
the Justice Department and its components and its employees by
claiming that we do not treat like cases alike. This constitutes an
attack on an institution that is essential to American democracy and

essential to the safety of the American people.

Nothing could be further from the truth. You've all heard me say many
times that we make our cases based on the facts and the law. These
are not just words, these are what we live by. They are the foundation
of the way we make these decisions. The agents of the FBI, as well as
the DEA, the ATF, our deputy US marshals every day, often at great

personal risk, protect the American people and secure its safety.

Our cases are based on their work. I could not be more proud to work

with them. Thank you.

UNKNOWN:

Thank you, everyone. Thank you. Thank you.

https://plus.cq.com/doc/newsmakertranscripts-77828007?5 21/22
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COMMITTEE ON WAYS AND MEANS,
U.S. HOUSE OF REPRESENTATIVES,

WASHINGTON, D.C.

INTERVIEW OF: GARY A. SHAPLEY, JR.

Friday, May 26, 2023

Washington, D.C.

The interview in the above matter was held in 5480 O'Neill House Office Building,

commencing at 9:33 a.m.
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MAJORITY COUNSEL 1. Good morning. This is a transcribed interview of

Internal Revenue Service Criminal Supervisory Special Agent Gary Shapley.

Chairman Jason Smith has requested this interview following a letter sent to the
committee through counsel on April 19th, 2023, indicating Mr. Shapley's desire to make
protected whistleblower disclosures to Congress.

This interview is being conducted as part of the committee's oversight of the
Internal Revenue Code and the Internal Revenue Service.

Would the witness please state your name for the record?

Mr. Shapley. Gary Shapley.

MAJORITY COUNSEL 1. Could counsel for the witness please state your names

for the record?
Mr. Lytle. Mark Lytle.
Mr. Leavitt. Tristan Leavitt.

MAJORITY COUNSEL 1. On behalf of the committee, | want to thank you for

appearing here today to answer our questions and for coming forward to make these
disclosures to Congress.

My name is ] BBllll. '™ an attorney on Chairman Smith's Ways and Means
Committee staff.

I'll now have everyone else from the committee who is here at the table introduce
themselves as well.

MAJORITY COUNSEL 2. | \ith the majority staff.

MAJORITY COUNSEL 3. |, majority staff.

MAJORITY STAFF. | ajority staff.
MAJORITY COUNSEL 4. I ecrity staff.

MAJORITY STAFF. | aiority staff.
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MINORITY COUNSEL 1. | inority staff.

MINORITY COUNSEL 2. | inority staff.
MINORITY COUNSEL 3. _, minority.

MAJORITY COUNSEL 1. Thank you.

I'd like to now go over the ground rules and guidelines we'll follow during today's
interview.

Because you have come forward as a whistleblower and seek to make disclosures
to Congress, we will first give you an opportunity to make an opening statement.

Following your statement, the questioning will proceed in rounds. The majority
will ask questions first for one hour, and then the minority will have an opportunity to ask
guestions for an equal period of time if they choose. We will alternate back and forth
until there are no more questions and the interview is over.

Typically, we take a short break at the end of each hour, but if you would like to
take a break apart from that, please just let us know.

As you can see, there is an official court reporter taking down everything we say to
make a written record, so we ask that you give verbal responses to all questions.

Do you understand?

Mr. Shapley. Yes, | do.

MAJORITY COUNSEL 1. So the court reporter can take down a clear record, we

will do our best to limit the number of people directing questions at you during any given
hour to just those people on staff whose turn it is.

Please try and speak clearly so the court reporter can understand and so everyone
at the end of the table can hear you. Itis important that we don't talk over one another
or interrupt each other if we can help it, and that goes for everyone present at today's

interview.
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We want you to answer our questions in the most complete, truthful manner as
possible, so we will take our time. If you have any questions or if you do not understand
one of our questions, please let us know.

Our questions will cover a wide range of topics, so if you need clarification on any
point, just say so. If you honestly don't know the answer to a question or do not
remember, it is best not to guess. Please give us your best recollection.

It is okay to tell us if you learned the information from someone else. Just
indicate how you came to know the information. If there are things you don't know or
can't remember, just say so and please inform us who, to the best of your knowledge,
might be able to provide a more complete answer to the question.

If you need to confer with counsel, we can go off the record and stop the clock
until you are prepared to respond.

You should also understand that, by law, you're required to answer questions
from Congress truthfully.

Do you understand?

Mr. Shapley. Yes, | do.

MAJORITY COUNSEL 1. This also applies to questions posed by congressional

staff in an interview.
Do you understand?
Mr. Shapley. Yes, | do.

MAJORITY COUNSEL 1. Witnesses that knowingly provide false testimony could

be subject to criminal prosecution for perjury or making a false statement under 18 U.S.C.
1001.
Do you understand?

Mr. Shapley. Yes, | do.
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MAJORITY COUNSEL 1. Is there any reason you are unable to provide truthful

answer to today's questions?
Mr. Shapley. There is not.

MAJORITY COUNSEL 1. Finally, I'd like to note the information discussed here

today is confidential. As an IRS agent, | know you understand the significance of our tax
privacy laws. Chairman Smith takes our tax privacy laws extremely seriously, and we
have worked diligently to make sure that you can provide your disclosures to Congress in
a legal manner and with the assistance of counsel.

As I'm sure you know, 26 U.S.C. Section 6103 makes tax returns and return
information confidential, subject to specific authorizations or exceptions in the statute.

The statute anticipates and provides for whistleblowers like yourself to come
forward and share information with Congress under Section 6103(f)(5).

Specifically, that statute permits a person with access to returns or return
information to disclose it to a committee referred to in subsection (f)(1) or any individual
authorized to receive or inspect information under paragraph (4)(A) if the whistleblower
believes such return or return information may relate to possible misconduct,
maladministration, or taxpayer abuse.

In your position at the IRS, do you or did you have access to return or return
information covered by Section 6103 of the Internal Revenue Code?

Mr. Shapley. VYes.

MAJORITY COUNSEL 1. Have you had access to return information that you

believe may relate to possible misconduct, maladministration, or taxpayer abuse?
Mr. Shapley. Yes.

MAJORITY COUNSEL 1. Do you wish to disclose such information to the

committee today?
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Mr. Shapley. Yes, | do.

MAJORITY COUNSEL 1. In addition to Section 6103(f)(5), the chairman of the

committee on Ways and Means has authority under Section 6103(f)(4)(A) to designate
agents to receive and inspect returns and return information.

To facilitate the disclosures you wish to make here today, Chairman Smith has
designated the individuals in this room for the purposes of receiving the information you
wish to share. The chairman considers this entire interview and the resulting transcript
as protected confidential information under Section 6103.

That means that this interview can only proceed so long as everyone in the room
is properly designated to receive the information. The chairman has designated the
court reporter and the related individuals that provide transcription services to the House
of Representatives.

I'd like to remind the witness and everyone in the room that 26 U.S.C. Section
7213 makes it unlawful to make any disclosure of returns or return information not
authorized by Section 6103. Unauthorized disclosure of such information can be a
felony punishable by fine or imprisonment.

Given the statutory protection for this type of information, we ask that you not
speak about what we discuss in this interview to individuals not designated to receive
such information.

For the same reason, the marked exhibits that we use today will remain with the
court reporter so that they can go in the official transcript, and any copies of those
exhibits will be returned to us when we wrap up.

We also understand that you have alleged that you have been retaliated against
for seeking to blow the whistle inside your agency and to Congress. We will discuss that

issue in more detail, but | will note that Chairman Smith values whistleblowers and knows
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that whistleblowers take significant risks when disclosing wrongdoing. That is why there
are legal protections in place for whistleblowers making disclosures to Congress, such as
the protections in 5 U.S.C. Section 2302(b)(8)(C), which your counsel identified in your
initial letter to the committee.

At a hearing before the Ways and Means Committee on April 27th, 2023,
Chairman Smith asked IRS Commissioner Werfel to commit that there will be no
retaliation against whistleblowers. The IRS Commissioner replied, quote, "l can say
without hesitation, any hesitation, there will be no retaliation for anyone making an
allegation," end quote.

Since that time, you have shared additional information with the committee
regarding allegations of retaliation. This is very troubling, particularly given
Commissioner Werfel's testimony before the committee. We will discuss your
allegations in greater detail today.

That is the end of my preamble. Is there anything my colleagues from the

minority would like to add?

MINORITY COUNSEL 1. Thanks, i}

Thank you very much for appearing before us today. | personally am very happy
that you were able to share with us some information in advance, because | think that
helped us get prepared for this meeting today. | look forward to hearing what you have
tosay. Thank you for coming in.

MAJORITY COUNSEL 1. And with that, we invite you to begin with an opening

statement, after which we will begin questioning.
Mr. Shapley. So thank you for having me here today.
My name is Gary Shapley. | am a supervisory special agent with the Internal

Revenue Service Criminal Investigation. | have been an IRS agent since July 2009, and
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have served as a supervisory special agent or acting assistant special agent in charge since
April 2018.

| grew up in a little town in upstate New York and never thought that | would be in
this position | am today. | was taught to be proud of this country that had afforded me
so many opportunities and to always do the right thing -- the right thing, a simple
philosophy that has me sitting here today. There is no reward for me for becoming a
whistleblower. The only win for me is to not be fired or arrested or retaliated against.

Before October of 2022, | had received the highest awards available to me in my
agency and multiple awards from DOJ. In October 2022, | was a senior leader, assistant
special agent in charge of the Chicago Field Office, and received the highest performance
rating available that year as an outstanding.

| was planning to transition to a new position in headquarters for an international
collaboration of foreign tax organizations that | was picked to help set up and operated
since 2018. | have led, planned, and executed undercover operations and/or search
warrants in over a dozen countries. | have investigated and managed some of the
largest cases in U.S. history and of the history of the agency, recovering over $3.5 billion
for the United States Government.

Since October 2022, IRS Cl has taken every opportunity to retaliate against me and
my team.

| was passed over for a promotion for which | was clearly most qualified.

The special agent in charge and assistant special agent in charge of the
Washington, D.C. Field Office have sent threats to the field office, suppressing additional
potential whistleblowers from coming forward.

Even after IRS Cl senior leadership had been made aware on a recurring basis that

the Delaware U.S. Attorney's Office and the Department of Justice was acting improperly,
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they acquiesced to a DOJ request to remove the entire team from the Hunter Biden
investigation, a team that had been investigating it for over 5 years. Passing the buck
and deferring to others was a common theme with IRS Cl leadership during this
investigation.

After you hear my testimony, | believe you will understand why my conscience
would not be silenced. My oath of office would have been unfulfilled if | did nothing. |
went from a senior leader to a pariah, and the only thing that happened in between was
that | blew the whistle.

I am blowing the whistle because the Delaware U.S. Attorney's Office, Department
of Justice Tax, and Department of Justice provided preferential treatment and unchecked
conflicts of interest in an important and high-profile investigation of the President's son,
Hunter Biden.

The mission of IRS Cl is to investigate potential criminal violations of Internal
Revenue Code and related financial crimes in a manner that fosters confidence in the
Code and compliance with the law.

That mission can only be met by treating every taxpayer we encounter the same.
The normal process must be followed. If search warrants or witness interviews or
document requests that include the actual subjects' names are not allowed, for example,
that is simply a deviation from the normal process that provided preferential treatment,
in this case to Hunter Biden.

The case agent on this case is one of the best agents in the entire agency.
Without his knowledge and persistence, DOJ would have prevented the investigative
team from collecting enough evidence to make an informed assessment, which ultimately
included even DOJ agreeing on the recommended criminal charges.

| am alleging, with evidence, that DOJ provided preferential treatment,
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slow-walked the investigation, did nothing to avoid obvious conflicts of interest in this
investigation.

| have absolutely no political activities in my past. | vote in the general election
and recently voted in the midterms because of an interest in the process for my children,
who | took to witness one of the pillars of this Nation, the right to vote.

| have never given a dollar to any campaign, never attended a campaign event at
any level of government, never had a campaign sign on my car, lawn, et cetera. |do not
own and have never owned a tee shirt or hat with any election topic. | vote for the
candidate, not the party. | have voted for Presidents with both an R and/or a D in front
of their names.

| speak on this topic so | can try to head off time that might be spentonit. Inthe
end, a fact is a fact, regardless of the political affiliation of the person who brought it to
you.

I am hoping the whistleblower process will allow me to give this protected
disclosure and leave it to you to make your determinations based on what my testimony
and the documents say about the investigation.

| respect this institution and have faith that the issues | raise will be considered
appropriately. | beg of you to protect me from the coming retaliatory storm. You are
my only hope, and your actions send a message to all those out there that see
wrongdoing but are terrified to bring it to light.

In this country, we believe in the rule of law, and that applies to everyone. There
is not a two-track justice system depending on who you are and who you're connected to.
But the criminal tax investigation of Hunter Biden, led by the United States

Attorney's Office for the District of Delaware, has been handled differently than any

investigation I've ever been a part of for the past 14 years of my IRS service.
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Some of the decisions seem to be influenced by politics. But whatever the
motivations, at every stage decisions were made that had the effect of benefiting the
subject of the investigation. These decisions included slow-walking investigative steps,
not allowing enforcement actions to be executed, limiting investigators' line of
questioning for witnesses, misleading investigators on charging authority, delaying any
and all actions months before elections to ensure the investigation did not go overt well
before policy memorandum mandated the pause. These are just only a few examples.

The investigation into Hunter Biden, code name Sportsman, was first opened in
November 2018 as an offshoot of an investigation the IRS was conducting into a
foreign-based amateur online pornography platform.  Special Agent ||} N NGB
developed the investigative lead and was assigned to be the original case agent.

In October 2019, the FBI became aware that a repair shop had a laptop allegedly
belonging to Hunter Biden and that the laptop might contain evidence of a crime. The
FBI verified its authenticity in November of 2019 by matching the device number against
Hunter Biden's Apple iCloud ID.

When the FBI took possession of the device in December 2019, they notified the
IRS that it likely contained evidence of tax crimes. Thus, Special Agent JJjjjjjj drafted an
affidavit for a Title 26 search warrant, which a magistrate judge approved that month.

In January 2020, | became the supervisor of the Sportsman case. The group,
known as the International Tax and Financial Crimes group, or the ITFC, is comprised of 12
elite agents who were selected based on their experience and performance in the area of
complex high-dollar international tax investigations.

The IRS direct investigative team, including the co-case agent, case agent, and me,
were working closely with the FBI and the Delaware U.S. Attorney's Office and

Department of Justice Tax in biweekly prosecution team meetings, or pros meetings.
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Yet, it soon became clear to me this case was being handled differently than any I'd seen
before.

As early as March 6th, 2020, | sent a sensitive case report up through my chain of
command at IRS reporting that by mid-March the IRS would be ready to seek approval for
physical search warrants in California, Arkansas, New York, and Washington, D.C.

Special Agent i drafted an April 1st, 2020, affidavit establishing probable
cause for these physical search warrants. We also planned to conduct approximately 15
contemporaneous interviews at that time.

Yet, after former Vice President Joseph Biden became the presumptive
Democratic nominee for President in early April 2020, career DOJ officials dragged their
feet on the IRS taking these investigative steps.

By June 2020, those same career officials were already delaying overt investigative
actions. This was well before the typical 60- to 90-day period when DOJ would
historically stand down before an election. It was apparent that DOJ was purposely
slow-walking investigative actions in this matter.

On a June 16th, 2020, call Special Agent |Jjjij 2nd | had with our chain of
command up to the Director of Field Operations, | pointed out that if normal procedures
had been followed we already would have executed search warrants, conducted
interviews, and served document requests. Nevertheless, my IRS chain of command
decided we would defer to DOJ.

Thus, | became the highest-ranking IRS Cl leader to participate in our prosecution
team calls, be up to date on specific case strategies, to discuss the investigation with DOJ
and the Delaware U.S. Attorney's Office, and to address concerns as they arose.

From around October 2020 through October 2022, | was the IRS Cl manager who

interacted directly with the United States Attorney, David Weiss, and individuals at DOJ
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Tax Division the most.

Even after investigative steps were denied, enforcement operations were rejected
by DOJ, leading to the election in November 2020, we continued to obtain further leads in
the Sportsman's case and prepared for when we could go overt.

For example, in August 2020, we got the results back from an iCloud search
warrant. Unlike the laptop, these came to the investigative team from a third-party
record keeper and included a set of messages. The messages included material we
clearly needed to follow up on.

Nevertheless, prosecutors denied investigators' requests to develop a strategy to
look into the messages and denied investigators' suggestion to obtain location
information to see where the texts were sent from.

For example, we obtained a July 30th, 2017, WhatsApp message from Hunter
Biden to Henry Zhao, where Hunter Biden wrote: "l am sitting here with my father and
we would like to understand why the commitment made has not been fulfilled. Tell the
director that | would like to resolve this now before it gets out of hand, and now means
tonight. And, Z, if | get a call or text from anyone involved in this other than you, Zhang,
or the chairman, | will make certain that between the man sitting next to me and every
person he knows and my ability to forever hold a grudge that you will regret not following
my direction. | am sitting here waiting for the call with my father."

Communications like these made it clear we needed to search the guest house at
the Bidens' Delaware residence where Hunter Biden stayed for a time.

In a September 3rd, 2023 [2020], pros meeting, the Assistant United States
Attorney, Lesley Wolf, told us there was more than enough probable cause for the
physical search warrant there, but the question was whether the juice was worth the

squeeze. She continued that optics were a driving factor in the decision on whether to
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execute a search warrant. She said a lot of evidence in our investigation would be found
in the guest house of former Vice President Biden, but said there is no way we will get
that approved.

The prosecutors even wanted to remove Hunter Biden's name from electronic
search warrants, 2703(d) orders, and document requests.  Special Agent JJjjjjij said on
the call he felt uncomfortable with removing the subject's name from those documents
just based on what might or might not be approved, as that seemed unethical. But his
concerns were ignored.

And Department of Justice Tax Line Attorney Jack Morgan said, doing it without
Hunter Biden's name would probably still get us, in quote, "most" of the data we sought.
| have never been part of an investigation where only getting most of the data was
considered sufficient.

On September 3rd, 2020, the slow-walking of process continued when AUSA Wolf
stated that a search warrant for the emails for Blue Star Strategies was being sat on by
OEO. That's the Department of Justice Office -- actually, I'm sorry. |don't know what it
means, the acronym.

She indicated it would likely not get approved. This was a significant blow to the
Foreign Agents Registration Act piece of the investigation.

On September 4th, 2020, Deputy Attorney General Donoghue issued a cease and
desist of all overt investigative activities due to the coming election. AUSA Wolf made
several odd statements, to include that DOJ was under fire and it was self-inflicted. She
stated that DOJ needed to repair their reputation.

At the next pros meeting, on September 21st, 2020, the FBI tried to dictate that
we only do five of the planned interviews so FBI management could reevaluate if they

wanted to continue assisting.  Special Agent [JJjjjjj to!d them it seems inappropriate for
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them to dictate in an IRS investigation who should be interviewed.

Later that day, | learned the FBI case agent in Delaware had only recently moved
back to his hometown of Wilmington with his wife and family and was concerned about
the consequences for him and his family if they conducted these sensitive interviews and
executed a search warrant of the President Biden guest house.

On October 19th, 2020, | emailed Assistant United States Attorney Wolf: "We
need to talk about the computer. It appears the FBI is making certain representations
about the device, and the only reason we know what is on the device is because of the
IRS ClI affiant search warrant that allowed access to the documents. If Durham also
executed a search warrant on a device, we need to know so that my leadership is
informed. My management has to be looped into whatever the FBI is doing with the
laptop. Itis IRS Cl's responsibility to know what is happening. Let me know when | can
be briefed on this issue."

My email led to a special meeting on October 22nd, 2020, with the prosecution
team and the FBI's computer analysis team to discuss Hunter Biden's laptop. We once
again objected that we still had not been given access to the laptop.

Special Agent ] 2sked about the full filter reviewed copy of the contents of
the devices. He stated he had not been provided with the data. AUSA Lesley Wolf
stated that she would not have seen it because, for a variety of reasons, prosecutors
decided to keep it from the investigators. This decision is unprecedented in my
experience.

Investigators assigned to this investigation were obstructed from seeing all the
available evidence. It is unknown if all the evidence in the laptop was reviewed by
agents or by prosecutors.

Based on guidance provided by the prosecutors on a recurring basis to not look
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into anything related to President Biden, there is no way of knowing if evidence of other
criminal activity existed concerning Hunter Biden or President Biden.

AUSA Wolf acknowledged that there was no reason to believe that any data was
manipulated on devices by any third party. She further supported this belief by
mentioning that they corroborated the data with other sources of information received.

Also on an October 22nd, 2020, pros team call, AUSA Wolf stated that United
States Attorney David Weiss had reviewed the affidavit for search warrant of Hunter
Biden's residence and agreed that probable cause had been achieved.

Even though the legal requirements were met and the investigative team knew
evidence would be in these locations, AUSA Wolf stated that they would not allow a
physical search warrant on Hunter Biden.

The case agent and | raised the issue to IRS Cl leadership on a continued basis, to
include in a June 16th, 2020, meeting with the Director of Field Operations, where |
stated: "DOJ Tax has made a concerted effort to drag their feet concerning conducting
search warrants and interviewing key witnesses in an effort to push those actions to a
timeframe where they can invoke the Department of Justice rule of thumb concerning
affecting elections.” No follow-up questions were asked and no action was taken by IRS
Cl senior leadership.

Because the 2020 election was contested, our original plan to go overt on or
around November 17th was delayed. DOJ pushed back against the day of action date
because they did not want to approach Hunter Biden while he was in Delaware,
potentially collocated with President Biden.

United States Attorney Weiss stated on November 10th, 2020, that he had to
delay the day of action because it was a contested election. He also stated that because

there was no leak in the investigation to date, therefore not public at the time, that the
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primary focus was to protect the integrity of the investigation, which meant to keep it
concealed from the public.

We began preparing for what we called our day of action on December 8th, 2020.
That included document requests and approximately 12 interviews around the country.
The search warrant had been rejected by DOJ, and we included a possibility of a potential
consent search of Hunter Biden's residence, which was a Hail Mary.

On December 3rd, 2020, we had around a 12-hour long meeting at the United
States Attorney's Office in Delaware with the prosecution team. United States Attorney
Weiss came in at the beginning of the meeting and jubilantly congratulated the
investigative team for keeping the investigation a "secret," quote.

Weiss was in and out for the rest of the meeting, but it went downhill from there.
We shared with prosecutors our outline to interview Hunter Biden's associate, Rob
Walker. Among other things, we wanted to question Walker about an email that said:
"Ten held by H for the big guy." We had obvious questions like who was H, who the big
guy was, and why this percentage was to be held separately with the association hidden.

But AUSA Wolf interjected and said she did not want to ask about the big guy and
stated she did not want to ask questions about "dad." When multiple people in the
room spoke up and objected that we had to ask, she responded, there's no specific
criminality to that line of questioning.

This upset the FBI too. And as I'll explain in a moment, the IRS and FBI agents
conducting this interview tried to skirt AUSA Wolf's direction.

Hunter Biden was assigned Secret Service protection on or around our December
3rd meeting. So we developed a plan for the FBI Los Angeles special agent in charge to
reach out at 8 a.m. on December 8th to the Secret Service Los Angeles special agent in

charge and tell them that we would be coming to the residence to seek an interview with
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Hunter Biden and that it was part of an official investigation.

However, the night before, December 7th, 2020, | was informed that FBI
headquarters had notified Secret Service headquarters and the transition team about the
planned actions the following day. This essentially tipped off a group of people very
close to President Biden and Hunter Biden and gave this group an opportunity to obstruct
the approach on the witnesses.

The next morning, when | saw my FBI counterpart, Supervisory Special Agent Joe
Gordon, he was clearly dejected about how our plan had been interfered with. FBI SSA
Gordon memorialized the new plan in an email the morning of December 8th, 2020, that
stated the subject and the Secret Service protectees would be given the phone numbers
of the FBI SSA Joe Gordon and | and the subject would call us if he wanted to speak with
us.

SSA Gordon and | waited in the car outside of Hunter Biden's California residence
waiting for a phone call. It was no surprise that the phone call SSA Gordon received was
from his ASAC Alfred Watson, who informed us that Hunter Biden would contact us
through his attorneys.

We received a telephone call later that morning from Hunter Biden's attorneys,
who said he would accept service for any document requests, but we couldn't talk to his
client. The public news of our investigation hit the press the next day.

| can't know for certain whether FBI's advance notice played a role or not, but of
the 12 interviews we hoped to conduct on our day of action, we only got one substantive
interview. It was with Rob Walker in Arkansas, and it was exactly the sort of interview
we expected to have if the FBI hadn't tipped off Secret Service and the transition team.

In the interview, the FBI agent tried to get Rob Walker to talk about the "ten held

by H" email while not directly contradicting AUSA Wolf's direction not to ask about the,
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quote, "big guy." The FBI agent said, this is a quote: "The famous email that Tony was
pointing out like the equity split, can you tell me your opinion of that, when it's going
through like, you know, ten B dot-dot-dot held by H?"

Walker answered: "l think that maybe James was wishful thinking or maybe he
was just projecting that, you know, if this was a good relationship and this was something
that was going to happen, the VP was never going to run, just protecting that, you know,
maybe at some point he would be a piece of it, but he was more just, you know -- it looks
terrible, but it's not. | certainly never was thinking at any time the VP was a part of
anything we were doing."

And yet it was clearly valuable for the investigators to ask about Hunter Biden's
dad, as Walker went on to describe an instance in which the former Vice President
showed up at a CEFC meeting.

Walker said: "We were at the Four Seasons and we were having lunch and he
stopped in, just said hello to everybody. | don't even think he drank water. | think
Hunter Biden said, 'l may be trying to start a company or try to do something with these
guys and could you?' And | think he was like, if I'm around and he'd show up."

The FBIl agent asked: "So you definitely got the feeling that that was
orchestrated by Hunter Biden to have like an appearance by his dad at that meeting just
to kind of bolster your chances at making a deal work out?"

Walker answered: "Sure."

The FBI agent continued: "Any times when he was in office, or did you hear
Hunter Biden say that he was setting up a meeting with his dad with them while dad was
still in office?"

Walker answered: "Yes."

And, inexplicably, the FBI agent changed the subject.
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On December 10th, 2020, the prosecutorial team met again to discuss the next
steps. One piece of information that came out of the day of action was that Hunter
Biden vacated the Washington, D.C., office of Owasco. His documents all went into a
storage unit in northern Virginia. The IRS prepared an affidavit in support of a search
warrant for the unit, but AUSA Wolf once again objected.

My special agent in charge and | scheduled a call with United States Attorney
Weiss on December 14th just to talk about that specific issue. United States Attorney
Weiss agreed that if the storage unit wasn't accessed for 30 days we could execute a
search warrant on it.

No sooner had we gotten off the call then we heard AUSA Wolf had simply
reached out to Hunter Biden's defense counsel and told him about the storage unit, once
again ruining our chance to get to evidence before being destroyed, manipulated, or
concealed.

My special agent in charge at the time emailed that she would be informing the
director of field operations and the deputy chief of IRS Cl of her, quote, "frustration with
the United States Attorney's Office not allowing us to go forward with a search warrant."

To this day, | have no way of knowing if the documents from that unit were among
those ultimately provided to our team.

This was the second search warrant where prosecutors agreed that probable
cause was achieved, but would not allow the investigators to execute a search warrant, a
clear indication of preferential treatment of Hunter Biden.

In a briefing that | requested to make to Director of Field Operations Batdorf and
SAC Waldon on March 2nd, 2021, investigators mentioned the possibility of blowing the
whistle on how DOJ was handling this case. My special agent in charge disengaged and

was minimally involved moving forward.
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This same sort of unprecedented behavior continued through 2021. For
example, as | wrote to my chain of command on a May 3rd, 2021, memo: "This
investigation has been hampered and slowed by claims of potential election meddling.
Through interviews and review of evidence obtained, it appears there may be campaign
finance criminal violations. AUSA Wolf stated on the last prosecution team meeting that
she did not want any of the agents to look into the allegation. She cited a need to focus
on the 2014 tax year, that we could not yet prove an allegation beyond a reasonable
doubt, and that she does not want to include their Public Integrity Unit because they
would take authority away from her. We do not agree with her obstruction on this
matter," end quote.

After we shared on August 18th, 2021, and multiple times thereafter about
interviews we had planned, on September 9th, 2021, AUSA Wolf emailed us: "l do not
think you are going to be able to do these interviews as planned." She told us they
would require approval from the Tax Division.

These delays extended through September and into October. Then the United
States Attorney's Office raised other objections. Part of what we examined were
charges made with Hunter Biden's card that might conceivably have been done by his
children. However, on October 21st, 2021, AUSA Wolf told us it will get us into hot
water if we interview the President's grandchildren.

As a result of this behavior, | went to my Director of Field Operations in November
2021 to express how poorly DOJ was handling this case. Despite these obstacles, around
this time Special Agent ] began drafting the Special Agent Report, or SAR, which is a
document in which IRS recommends what charges should be brought.

A[nother] troubling issue occurred with IRS criminal tax attorneys, commonly

known as CT counsel, related to their review of the SAR [that recommended] charging



Case 1:23-cr-00061-MN Document 13-3 Filed 07/25/23 Page 69 of 776 PagelD #: 130
23

Hunter Biden that laid out the evidence for each element of each violation.

The CT Counsel Line Attorney Christine Steinbrunner worked with the case agent
to get questions answered and to understand the case and the evidence. She indicated
to the case agent that she was going to concur with all the recommended charges in the
SAR.

On February 9th, 2022, a CT counsel attorney at the national office reached out to
the co-case agent and told her that Ms. Steinbrunner had sent it forward with concur for
all charges and that the five members of the review team at the national office concurred
with the line attorney.

It then went to CT senior leadership Rick Lunger and Elizabeth Hadden, and
direction was given to the line attorney, Ms. Steinbrunner, to change it to a nonconcur for
all charges.

| informed SAC Waldon, and he telephoned Ms. Steinbrunner's supervisor,
Veena Luthra. Ms. Luthra stated it had always been a nonconcur. | then
communicated with SAC Waldon that CT was misrepresenting the facts.

On February 11th, 2022, CT counsel issued the memorandum nonconcurring with
all counts. In a documented exchange with Ms. Steinbrunner, the case agent told her:
"Did you know that they were saying that it's always been a nonconcur?"

Ms. Steinbrunner responded: "What? No, | sent them a yellow light."

| have no idea why Ms. Luthra would provide false information about this topic.

Since CT counsel's opinion is only advisory, on February 25th, 2022, the IRS sent
the SAR to the Delaware U.S. Attorney's Office -- I'm sorry, that's incorrect. They sent it
to the Department of Justice Tax Division.

AUSA Wolf supported charging Hunter Biden for tax evasion and false return in

2014, 2018, and 2019, and failure to file or pay for 2015, 2016, and 2017. Itis my
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understanding that the Tax Division then authored a 90-plus-page memo that
recommended prosecution.

The proper venue for a tax case is where the subject resides or where the return is
prepared or filed. That meant the proper venue for the years we were looking into
would either be Washington, D.C., or California, not Delaware.

In March 2022, DOJ's Tax Division presented its prosecution memo to the United
States Attorney's Office for the District of Columbia, which had venue over the 2014 and
2015 tax years. The case agent and | requested to be part of the presentation to the
D.C. U.S. Attorney's Office, but were denied.

Department of Justice Tax Division Mark Daly telephoned the case agent and
stated that the First Assistant at the D.C. U.S. Attorney's Office was optimistic and had
stated she would assign an AUSA to assist.

Just a couple days later, Mark Daly called the case agent back and told him that
the President Biden appointee to the United States Attorney for the District of Columbia,
Matthew Graves, personally reviewed the report and did not supportit. We in the IRS
didn't realize at the time that meant there was no ability to charge there.

Attorney General Merrick Garland appeared before the Senate Appropriations
Committee on April 26th, 2022. Senator Bill Hagerty asked him how the American
people could be confident that the administration was conducting a serious investigation
into the President's own son.

Garland testified: "Because we put the investigation in the hands of a Trump
appointee from the previous administration, who is the United States Attorney for the
District of Delaware, and because you have me as the Attorney General, who is
committed to the independence of the Justice Department from any influence from the

White House in criminal matters."
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Garland said: "The Hunter Biden investigation is being run by and supervised by
the United States Attorney for the District of Delaware. He is in charge of that
investigation. There will not be interference of any political or improper kind."

We knew that President Biden-appointed U.S. Attorney Matthew Graves did not
support the investigation, but DOJ and United States Attorney Weiss allowed us to
believe that he had some special authority to charge.

From March 2022 through October 7th, 2022, | was under the impression that,
based on AG Garland's testimony before Congress and statements by U.S. Attorney Weiss
and prosecutors, that they were still deciding whether to charge 2014 and 2015 tax
violations.

However, | would later be told by United States Attorney Weiss that the D.C. U.S.
Attorney would not allow U.S. Attorney Weiss to charge those years in his district. This
resulted in United States Attorney Weiss requesting special counsel authority from Main
DOJ to charge in the District of Columbia. |don't know if he asked before or after the
Attorney General's April 26th, 2022, statement, but Weiss said his request for that
authority was denied and that he was told to follow DOJ's process.

That process meant no charges would ever be brought in the District of Columbia,
where the statute of limitations on the 2014 and '15 charges would eventually expire.
The years in question included foreign income from Burisma and a scheme to evade his
income taxes through a partnership with a convicted felon. There were also potential
FARA issues relating to 2014 and 2015. The purposeful exclusion of the 2014 and 2015
years sanitized the most substantive criminal conduct and concealed material facts.

Hunter Biden still has not reported approximately $400,000 in income from
Burisma and has not paid the tax due and owing of around $125,000 even after being told

multiple times by his partner, Eric Schwerin, that he had to amend his 2014 return to
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report that income.

To make matters worse, defense counsel was willing to sign statute of limitations
extensions for 2014 and 2015 and had done so several times. Because United States
Attorney Weiss had no ability to charge 2014 and 2015, DOJ allowed the statute of
limitations to expire. There is no mechanism available to collect the tax owed by Hunter
Biden for 2014 other than in a voluntary fashion.

In the first week of May 2022, | received a call from FBI Supervisory Special Agent
Joe Gordon. Gordon was preparing a briefing for FBI leadership. He told me that his
field office thought they should push for this case to be given to a special counsel and
said, quote: "My leadership is wondering why your leadership isn't asking for a special
counsel in this investigation."

| relayed that information to my Director of Field Operations, who simply
responded: "l wouldn't even know how to go about that."

But since we didn't know D.C., District of Columbia, had refused to bring charges
and that United States Attorney Weiss had no authority to overrule them, we believed at
that time that the case could still be prosecuted.

It is common practice for DOJ to ask for the case agents' communications in
discovery, as they might have to testify in court. However, it's much more unusual to
ask for management communications, because it is simply not discoverable.

In March of 2022, DOJ requested of the IRS and FBI all management-level emails
and documents on this case. | didn't produce my emails, but | provided them with my
sensitive case reports and memorandums that included contemporaneous
documentation of DOJ's continued unethical conduct.

Much of that information was being provided up my chain of command for over 2

years on how | thought their handling of the case was unethical. | didn't hear anything



Case 1:23-cr-00061-MN Document 13-3 Filed 07/25/23 Page 73 of 776 PagelD #: 134
27

back about this at the time, leading me to believe no one read the discovery | provided.

In our July 29th, 2022, prosecution team call, AUSA Wolf told us that United States
Attorney Weiss indicated that the end of September would be his goal to charge the 2014
and 2015 years, because they did not want to get any closer to a midterm election. She
also said: "The X factor on timing will include any delay defense counsel has requested."

Two weeks later, | learned how defense counsel felt about the case when
prosecutors told us on a pros team call that Chris Clark, Hunter Biden's counsel from
Latham and Watkins, told them that if they charge Hunter Biden, they would be
committing "career suicide," end quote.

Around this time, there began to be discussions of the fact that the remaining tax
years, 2016, '17, '18 and '19, needed to be brought in the Central District of California.
There was no explanation as to why, after being declined in D.C. for 2014 and 2015, that
it took until mid-September 2022 to present the case to the Central District of California
United States Attorney's Office.

Prosecutors stated that they presented the case to the Central District of
California in mid-September. That happened to correspond with the confirmation of the
President Biden appointee to the United States Attorney, Martin Estrada. The case
agent and | asked to participate in that presentation, but it was denied.

On a September 22nd, 2022, pros team call, AUSA Wolf announced we wouldn't
be taking any actions until after the midterm elections, asking: 'Why would we shoot
ourselves in the foot by charging before the election? This was decided even though
DOJ's Public Integrity Section had provided instruction that there did not need to be a
cease and desist on investigative actions due to the upcoming midterms. It still
appeared that decisions were being made to conceal from the public the results of the

investigation.
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The next meeting was in person on October 7th, 2022, and it took place in the
Delaware U.S. Attorney's Office. This meeting included only senior-level managers from
IRS CI, FBI, and the Delaware U.S. Attorney's Office. This ended up being my red-line
meeting in our investigation for me.

United States Attorney Weiss was present for the meeting. He surprised us by
telling us on the charges, quote: "I'm not the deciding official on whether charges are
filed," unquote.

He then shocked us with the earth-shattering news that the Biden-appointed D.C.
U.S. Attorney Matthew Graves would not allow him to charge in his district.

To add to the surprise, U.S. Attorney Weiss stated that he subsequently asked for
special counsel authority from Main DOJ at that time and was denied that authority.
Instead, he was told to follow the process, which was known to send U.S. Attorney
Weiss through another President Biden-appointed U.S. Attorney.

This was troubling, because he stated that, if California does not support charging,
he has no authority to charge in California. Because it had been denied, he informed us
the government would not be bringing charges against Hunter Biden for the 2014-2015
tax years, for which the statute of limitations were set to expire in one month.

All of our years of effort getting to the bottom of the massive amounts of foreign
money Hunter Biden received from Burisma and others during that period would be for
nothing.

Weiss also told us that if the new United States Attorney for the Central District of
California declined to support charging for the 2016 through 2019 years, he would have
to request special counsel authority again from the Deputy Attorney General and/or the
Attorney General.

| couldn't understand why the IRS wasn't told in the summer of 2022 that D.C. had
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already declined charges. Everyone in that meeting seemed shellshocked, and | felt
misled by the Delaware United States Attorney's Office.

At this point, | expressed to United States Attorney Weiss several concerns with
how this case had been handled from the beginning. The meeting was very contentious
and ended quite awkwardly. It would be the last in-person meeting | had with United
States Attorney Weiss.

We had one more call 10 days later on October 17th, 2022. United States
Attorney Weiss wasn't on this call. In response to questions about more subpoena
requests, we were told there was no grand jury any longer to issue subpoena requests
out of.

When we asked when the Central District of California might make its decision on
the case, DOJ Tax Mark Daly responded, quote: "I'm not the boss of them."

After this call, DOJ either stopped scheduling prosecution team meetings or else
just stopped inviting the IRS to them.

Disclosing our concerns to United States Attorney Weiss produced other problems
too. In May, | had produced all my sensitive case reports for enforcement to date.

And now suddenly 5 months later, on October 24th, 2022, DOJ started asking for all those
reports since May.

They also renewed the request for all my emails on the case, saying they needed
to ensure they were aware of any exculpatory or impeachment effort in the case. But
their extraordinary request looked to us just like a fishing expedition to know what we'd
been saying about their unethical handling of the case.

On November 7th, 2022, the FBI special agent on the case, Mike Dzielak, called me
to tell me the United States Attorney's Office had requested both management- and

senior management-level documents from the FBI related to the investigation. He said
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that had never happened before and that he was shocked at the request. The FBI
refused to provide any further discovery to the Delaware U.S. Attorney's Office.

| also shared with my leadership how inappropriate the whole situation was. On
December 12th, 2022, | emailed — “the United States Attorney's Office was so eager to
get my emails, which they already had 95 percent of, then surprise they might have a
problem with a few of them that memorialized their conduct. If the content of what |
documented in report or email is the cause of their consternation, | would direct them to
consider their actions instead of who documented them.

| documented issues that | would normally have addressed as they occurred,
because the United States Attorney's Office and Department of Justice Tax continued
visceral reactions to any dissenting opinions or ideas. Every single day was a battle to do
our jobs.

| continually reported these issues up to IRS Cl leadership beginning in the
summer of 2020. Now, because they realize | documented their conduct, they separate
me out, cease all communication, and are now attempting to salvage their own conduct
by attacking mine. This is an attempt by the U.S. Attorney's Office to tarnish my good
standing and position with IRS Cl, and | expect IRS Cl leadership to understand that.

As recent as the October 7th meeting, the Delaware U.S. Attorney's Office had
nothing but good things to say about me and the team. Then they finally read discovery
items which were provided 6 months previous that are actually not discoverable, and
they are beginning to defend their own unethical actions.

| have called into question the conduct of the United States Attorneys and DOJ Tax
on this investigation on a recurring basis and am prepared to present these issues.

For over a year, I've had trouble sleeping and wake all hours of night thinking

about this. After some time, | realized it was because | subconsciously knew they were
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not doing the right thing, but | could not fathom concluding that the United States
Attorney's Office or DOJ Tax were in the wrong.

After | wrapped my mind around the fact that they were not infallible, | started to
sleep better. My choice was to turn a blind eye to their malfeasance and not sleep or to
put myself in the crosshairs by doing the right thing. My conscience chose the latter.

I hope IRS Cl applauds the incredibly difficult position | have been put into instead
of entertaining United States Attorney's Office attacks. If they bring up something
legitimate, | am sure we can address it, because it was not intentional. Everything | do is
with the goal of furthering IRS Cl's mission, protecting the fairness of our tax system, and
representing IRS Cl with honor.”

In January of this year, | learned United States Attorney Estrada had declined to
bring the charges in the Central District of California. For all intents and purposes, the
case was dead, with the exception of one gun charge that could be brought in Delaware.

And yet, when Senator Chuck Grassley asked Attorney General Garland about the
case on March 1st, 2023, Garland testified, quote: "The United States Attorney had
been advised that he has full authority to make those referrals you're talking about or to
bring cases in other districts if he needs to do that. He has been advised that he should
get anything he needs. | have not heard anything from that office that suggests they are
not able to do anything that the U.S. Attorney wants them to do."

| don't have any firsthand information into why Garland said that, but to all of us
who have been in the October 7th meeting with Weiss, this was clearly false testimony.

On March 16th, 2023, DOJ Tax Mark Daly was overheard on his telephone by one
of my agents. Mark Daly was talking to DOJ Tax Attorney Jack Morgan. Mr. Daly stated
that they would give United States Attorney Weiss the approvals required if he wanted

them, but that he had no idea where he planned to charge Hunter Biden.
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This indicates that after the Central District of California declined to allow charges
to be brought there, the only route to United States Attorney Weiss was to request
special counsel authority. It appears that this case was not moving forward until
Senator Grassley asked pointed questions that held AG Garland accountable.

After my attorney sent the first letter to Congress on April 19th, | started to hear
rumblings that DOJ was picking the case back up again. | don't believe that would have
happened were it not for me blowing the whistle.

However, on Monday, May 15th, my special agent in charge called me and told
me that DOJ had requested an entirely new team from the IRS and that none of the 12
agents in my group would be able to work the case. This seems like clear retaliation for
me making my disclosures.

What's worse, after Special Agent JJjjjjjjemailed the Commissioner to point out
the human cost of the IRS simply implementing DOJ's retaliatory direction, my assistant
special agent in charge threatened him with leaking (6)(E) material.

And my special agent in charge sent me and other supervisors an email at the
same time that said we had to stay within our chain of command. | interpreted this as a
clear warning to me and anyone else who might be thinking of blowing the whistle.

| did not choose to sit here before you today. | was compelled by my conscience
when decision after decision has been made to deviate from our normal investigative
processes. | believe Congress needs to know this information. | trust you'll do the
right thing, because we have nothing if | can't trust this body.

MAJORITY COUNSEL 1. Thank you very much for your thorough opening

statement.
The time is 10:24. We'll start the clock with majority questions.

To start, I'd like to mark this document as exhibit 1.
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[Shapley Exhibit No. 1

Was marked for identification.]
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April 19, 2023

Via Electronic Transmission

The Honorable Ron Wyden
Chairman, Committee on Finance
Co-Chair, Whistleblower Protection Caucus

The Honorable Jason Smith
Chairman, Committee on Ways & Means
United States House of Representatives

United States Senate

The Honorable Mike Crapo
Ranking Member, Committee on Finance
United States Senate

The Honorable Richard Neal
Ranking Member, Committee on Ways & Means
United States House of Representatives

The Honorable Richard Durbin
Chairman, Committee on the Judiciary
United States Senate

The Honorable Jim Jordan
Chairman, Committee on the Judiciary
United States House of Representatives

The Honorable Jerrold Nadler
Ranking Member, Committee on the Judiciary
United States House of Representatives

The Honorable Lindsey Graham
Ranking Member, Committec on the Judiciary
United States Senate

The Honorable Charles Grassley

Co-Chair, Whistleblower Protection Caucus
Member, Committee on Finance

United States Senate

Dear Chairs and Ranking Members:

I represent a career IRS Criminal Supervisory Special Agent who has been overseeing the
ongoing and sensitive investigation of a high-profile, controversial subject since early 2020 and
would like to make protected whistleblower disclosures to Congress. Despite serious risks of
retaliation, my client is offering to provide you with information nccessary to exercise your
constitutional oversight function and wishes to make the disclosures in a non-partisan manner to
the leadership of the relevant committees on both sides of the political aisle.

My client has already made legally protected disclosures internally at the IRS, through counsel
to the U.S. Treasury Inspector General for Tax Administration, and to the Department of
Justice, Office of Inspector General. The protected disclosures: (1) contradict swom testimony
to Congress by a senior political appointee, (2) involve failure to mitigate clear conflicts of
interest in the ultimate disposition of the case, and (3) detail examples of preferential treatment
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and politics improperly infecting decisions and protocols that would normally be followed by
career law enforcement professionals in similar circumstances if the subject were not politically
connected.

Some of the protected disclosures contain information that is restricted by statute from
unauthorized disclosure to protect taxpayer and tax return information.

My client would like to share the same legally protected disclosures with Congress—pursuant to
26 U.S.C. § 6103(f)(5) and the protections afforded by 5 U.S.C. 2302(b)(8)(C)—that he has
already shared with other oversight authorities. Out of an abundance of caution regarding
taxpayer privacy laws, my client has refrained from sharing certain information even with me in
the course of seeking legal advice. Thus, it is challenging for me to make fully informed
Judgments about how best to proceed.

My goal is to ensure that my client can properly share his lawfully protected disclosures with
congressional committees. Thus, I respectfully request that your committees work with me to
facilitate sharing this information with congress legally and with the fully informed advice of
counsel. With the appropriate legal protections and in the appropriate setting, I would be happy
to meet with you and provide a more detailed proffer of the testimony my client could provide
to Congress.

ark D. Lytle
Partner

cc: The Honorable Michael Horowitz
Inspector General, U.S. Department of Justice

The Honorable Russell George
Inspector General for Tax Administration, U.S. Department of the Treasury
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EXAMINATION

BY MAJORITY COUNSEL 1:

Do you recognize this document?
Yes, | do.
What is it?

This is the April 19th, 2023, letter sent to the chairs and ranking members

identified here by my attorneys Mark Lytle and -- oh, it's just from Mark Lytle.

Q

A

Q

And this is the initial reason why we're here today?
This initiated what's happening, yes.

Okay. I'd like to talk a little bit about your background.

You mentioned, | believe, that you started at the IRS in 2009. Is that correct?

A

Q

A

Yes, that's correct.
And what is your educational background?

| have an accounting and business degree from the University of Maryland,

and | have a master's in business administration from the University of Baltimore.

Q

A

Q

> O

Q

A

And before you joined the IRS, what did you do for employment?

| was in the Office of Inspector General with the National Security Agency.
And when did you begin in that position?

2007.

Did you hold any other positions prior to that?

Internships and stuff like that.

What was your motivation for joining the IRS?

| always planned on going into law enforcement and | really had a desire to

serve. And that was why | went with the accounting degree and business degree and |
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got my MBA, was for the purpose of getting that special agent job with the Federal
Government.

Q  Andyou talked through sort of your history at the IRS during your opening
statement. Can you briefly summarize your roles and responsibilities in your current
position?

A Yes. Soloversee 12 agents. They are handpicked. They sit all across the
country. We work all high-dollar, complex, international cases. We work foreign
financial institutions. We do undercover operations and search warrants and all that
stuff in other countries and in this country.

And I'm responsible for reviewing all enforcement actions and recommendation
reports and case initiations and so on and so forth. That's like my main job as the
supervisory special agent of ITFC.

I'm also a representative in the Joint Chiefs of Global Tax Enforcement, working |
guess directly under the Chief of IRS Cl.  And it works with four other partner countries
in trying to collaborate and attack tax noncompliance on a global scale and share
information where we can legally.

Q And who do you directly report to?

A My current report is Assistant Special Agent in Charge Lola Watson.

BY MAJORITY COUNSEL 2:
Q  Where does she sit?
A Washington, D.C.
Q  Shesitsin Washington. And your office is in Baltimore?
A Yeah. |eithersitin D.C. or Baltimore. | kind of split time.
Q  Okay.

BY MAJORITY COUNSEL 1:
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Q Inthe typical situation in the criminal tax investigation, what is your
understanding of the leadership and management structure at the Tax Division at the
Department of Justice?

A Well, with most of our cases, because they're complex and high-dollar and
they usually align with the very top priorities in the agency, we usually have Department
of Justice Tax attorneys that assist on the cases with us.

That's not typical for small cases, normal cases. But in our cases and in this
particular case, from the very beginning there were two Department of Justice Tax
Division attorneys working side by side with us the entire time. So they worked as
prosecutors alongside the AUSAs in Delaware.

And then ultimately what happens is the prosecution recommendation report that
is produced by Criminal Investigation gets sent to DOJ Tax. And they absorb that report,
and they usually put out a memo either approving, providing discretion, or declining.

And in the normal course, it's usually a pretty quick turnaround, 30 days, 45 days.

Q  You mentioned two prosecutors in this case at DOJ Tax. Who are those
two individuals?

A At the beginning, it was Jason Poole and Mark Daly. And Mark Daly was
definitely the lead. Jason Poole took a different position at some point and Jack Morgan
took his spot.

Q Anddid those individuals sit in Washington, D.C.?

A | know Mark Daly does. I'm pretty sure -- yeah, Jack Morgan does as well,
yes, yes.

Q Inthe course of this investigation, did you interact with anyone else at the
DOJ Tax Division?

A | interacted with Jason Poole a lot, but in his new role, because he became



Case 1:23-cr-00061-MN Document 13-3 Filed 07/25/23 Page 85 of 776 PagelD #: 146
37

the chief of the Northern Division of the Department of Justice's Tax Division, and | had to
call him on several occasions concerning issues we were having.

MAJORITY COUNSEL 2. On this case?

Mr. Shapley. Yes.

MAJORITY COUNSEL 1. Okay. Andin a typical case, what is IRS Cl's relationship

with any given U.S. Attorney's Office?
Mr. Shapley. I'm sorry, can | add to my last question there?

MAJORITY COUNSEL 1. Please.

Mr. Shapley. So | also interacted with Stuart Goldberg, who | think is a Deputy
Assistant Attorney General, | think is his title, on a few occasions.

MAJORITY COUNSEL 2. And he's the head of the Tax Division?

Mr. Shapley. | believe he's the head of the Civil Tax Division and the head of the
Criminal is different, but there is not currently a person who's been confirmed there, |
believe.

Usually Stuart Goldberg would not be the person overseeing the criminal tax stuff.
It usually would go to the personal -- the Criminal Division.

MAJORITY COUNSEL 2. s it fair to say he was the senior-most official in the Tax

Division?
Mr. Shapley. Yes. That's fair, yes.

BY MAJORITY COUNSEL 1:

Q  Onthisinvestigation?

A That's correct.

Q Okay. Whatin a typical case would be IRS Cl's relationship with the U.S.
Attorney's Office?

A On a case, we would talk strategy. We would go and get the evidence,
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bring the evidence to them. We would be requesting to do, get certain document
requests from them.

There are things like search warrants and undercover operations that all go
through the United States Attorney's Office prosecutors. And generally, the way it
works is the agents go out and they get the information, and they have to be proactive in
doing so. And they bring that information to the prosecutor, and we kind of go forward
from there.

Q In your opening statement, you described prosecution team meetings. In

this case, individuals from which organizations participated in those meetings?



Case 1:23-cr-00061-MN Document 13-3 Filed 07/25/23 Page 87 of 776 PagelD #: 148

39

[10:32 a.m.]

Mr. Shapley. Sure, yeah. The prosecution team is the United States Attorney's
Office for Delaware, Department of Justice Tax Division.

At some point in time, a Department of Justice National Security Division attorney
came on.

MAJORITY COUNSEL 2. Who was that?

Mr. Shapley. McKenzie. Brian McKenzie.
And then it was FBl. And that was usually from the SSA to the case agents, and
there was around four or five of them.

BY MAJORITY COUNSEL 1:

Q Sorry. What's SSA?

A I'm sorry. Supervisory special agent, SSA.

And then it was IRS. And it was me, G and the co-case agent, Christine
Puglisi. And there was also an IRS Cl agent out of the Philadelphia Field Office that was
working some ancillary issues, Anthony LoPiccolo, who would also participate in those.

And United States Attorney Weiss would be on those, but it wasn't scheduled.
He'd be on some -- pop in, pop out, that type of thing.

Q  Andis the structure of that prosecution team typical for a case of this size
and profile?

A It was -- we met more often, | think, because there were so many moving
parts. | wouldn't say that it's typical to have a prosecution team meeting every 2 weeks
in other cases. But it was just a way to get everybody at one spot at one time to have
the conversations.

Q And how did this specific investigation begin?
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A So Special Agent |l \vas working on another case, and during that
case he found some reports that had some individuals' names init. And it was basically
a case development tool he was using, and he looked at those and was seeing if he can
initiate criminal investigations on that list of people, and Hunter Biden was one of the
people on that list.

Q Andfrom that stage, how does an investigation open? What's the process
around that?

A So the agent can write a Pl evaluation report, and they send it to my level,
the SSA, supervisory special agent. And if it's a Title 26 case, it can just be approved and
put on our system.

Now, under a Pl, it's kind of unique at IRS Cl. There are only a few techniques
you can use, and it does [not] include third-party contacts and stuff like that.

So there's a whole other effort to make a subject criminal investigation, and that's
a more involved form, called the 9131, and it has a bunch of attachments. And really it's
an analysis of all the steps taken in the primary investigative phase.

And that 9131, in this case, if it's -- it goes forward to Department of Justice
Tax Division for approval and -- yeah, yeah. [I'm sorry.

Generally. If it's generally like a 9131, if it's going to be a grand jury
investigation, request a grand jury investigation, generally a 9131 goes to Department of
Justice Tax Division, who approves it, and you're allowed to participate in that grand jury.

Q  When a matter develops in this way, is there interaction on the civil side
related to civil audits? Are audits opened in connection with this process?

A Audits aren't opened in partner with a criminal investigation. Part of the
primary investigative phase, as one of the things you would do, you would request all the

information from IDRS, our internal system. That would include checks for audits and
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things like that in the past, but there would be no request to initiate any civil activity.

It's actually the exact opposite. A form is issued that says -- the title of the form
is Suspend Civil Activity, and the subject's identifiers are included.

Q  Soinyour opening statement you discussed tax years 2014 through 2019 for
this particular taxpayer. Do you know whether there are any issues related to 2020 or
20217

A No. We never included that as part of the investigation.

We did get the returns, but we didn't.

[Shapley Exhibit No. 2

Was marked for identification.]
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ROBERT DOE (‘RHB")

Years: 2014, 2015, 2016, 2017, 2018, 2019

Violation(s):Title 26, United States Code, Section 7201
Title 26, United States Code, Section 7206(1)
Title 26, United States Code, Section 7203

Special Agent: RN
Revenue Agent: N
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CONCLUSIONS AND RECOMMENDATIONS

The recommendation for prosecution is based on the facts.above and
recommends that RHB be prosecuted under the provisions of Title 26 USC Sections 7201
and 7206 (1) for the tax years 2014, 2018 and 2019 and under the provisions of Title 26
USC Section 7203 for the tax years 2015, 2016, 2017, 2018 and 20189.

A draft of this SAR has been given to DOJ-Tax Senior Attorney Mark Daly, as well as
Assistant United States Attorney Lesley Wolf. AUSA Wolf has reviewed the appendices
and the charges cited in this report and agrees with the prosecution recommendation of
the above cited charges against RHB.

!pec!al !gent

Cellular EEG—_—_—

Gary Shapley
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Supervisory Special Agent, Criminal investigation

Cellutar I

85




Case 1:23-cr-00061-MN Document 13-3 Filed 07/25/23 Page 93 of 776 PagelD #: 154
42

BY MAJORITY COUNSEL 1:

Q  Okay. I'dlike to talk now a little bit about the specific tax years at issue.

The document being handed to you is marked as exhibit 2.

Are you familiar with this document?

A Yes, | am.

Q Whatisit?

A This is the special agent report.

Q  And who is the subject of this report?

A Yeah. To clarify the last response, it's an excerpt from the special agent
report.

Q  And who is the subject of this report?

A So it says Robert Doe. That was the name that was put into our internal
system to attempt to keep anyone from revealing the name, and "RHB" stands for Robert
Hunter Biden.

Q  And turning to the second page of the document, this excerpt includes the
"Conclusions and Recommendations" section. Can you describe the conclusions and
recommendations made in this report?

A Yes, | can. The report includes itemized elements of each violation for each
year up above it that | couldn't provide because of grand jury (6)(e) material.

This recommended felony tax evasion charges, that's 7201, is tax evasion, and
7206(1) is a false tax return, also a felony, for the tax years 2014, 2018, and 2019. And
for Title 26 7203, which is a failure to file or pay, that is a misdemeanor charge for '15,
'16, '17,'18, and '19.

Also under that is a paragraph that is common when we work directly with
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Department of Justice Tax Division and AUSA so closely. We usually would give a
statement saying what they wanted as well at that time.

This report was reviewed extensively with Mark Daly, and also a lot with AUSA
Lesley Wolf, and each of them agreed with the recommendations as posed in this report.

Q Okay. And when was this document finalized and signed?

A It was, | believe, January 27th of 2022.

BY MAJORITY COUNSEL 2:

Q  And can you just walk us through the process for this document? This is an
IRS document?

A It is, yeah.

Q Anditissent to who?

A Yeah. This documentis a very robust document that includes everything
that we do. Internally it would go to CT counsel for their review. They provide a
memo, concur or nonconcur. It's just advisory. We don't have to follow what they say.

Q  Did they concur?

A They nonconcurred.

Q  They did not concur?

A Yeah. There was a portion in my opening statement that described that
event where the line attorney concurred with all charges and then it went to the national
office to review on sensitive case.

The panel at the national office agreed with the line attorney that it was concur.
And when it went up to their top two people at the CT counsel, they sent it back to the
line attorney and told her to change it to nonconcur.

Q  Okay.

A So I'm not even sure. That could happen on occasion. What was



Case 1:23-cr-00061-MN Document 13-3 Filed 07/25/23 Page 95 of 776 PagelD #: 156
44

incredibly outside the norm here was that they usually tell us, and we ask them to tell us
if anything is going to be a nonconcur. And all along they were saying it's a concur, it's a
concur -- with all charges. It was green for 2018, yellow for other years, which is all in
the concur range.

And when we got the nonconcur, | went to my special agent in charge who called
the line attorney's supervisor and she said, it's always been nonconcur.

And then it was really incredible that that statement was made, and maybe only
IRS Cl geeks care about that. But then we communicate in an instant message that's
captured with the line attorney saying, "They are telling us that this has always been a
nonconcur," and she's like, "What, no, no. It was a concur when | sent it up."

So for some reason, that got miscommunicated.

Q  Was any feedback provided as to why?

A There's a robust document that was created by CT counsel -- | spent time
rebutting it, but there was nothing that we hadn't considered in the investigative team
with the prosecution team for the 3-plus years we'd been investigating.

Yeah, and this advisory. Yeah, it is, | would say, 90-plus percent of everything
that | do in my international tax group is nonconcur by CT counsel, and we ignore what
they say.

So then this report goes, after that, to the Department of Justice Tax Division.

It's transmitted to them. And that's when they take it and they review it. And usually
it's approve, discretion, or declined in a normal course. But we sent it to them on
February 25th of 2022, and | have yet to see an approval, discretion, or declination.

Q And what's the U.S. Attorney's Office in Delaware's role with this particular

document?

A So it's just to help advise them. After DOJ Tax, if they approve a charge,
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then that's DOJ Tax saying that you have to charge it. And if the United States
Attorney's Office, they can say, "We don't want to charge it here," but DOJ Tax then has
to go and charge it. They have the authority to do so.

Q Sodid the U.S. Attorney's Office in Delaware concur with this?

A They would never have [to as part of the process, but] they did when it was
written, right? They were on board with all the charges when it was written. But there
would never be an official time where we requested their concur or nonconcur.

Q Sodid they review it before you submitted it to DOJ?

A Oh, yes, yes.

Q  Okay.

A Yes.

Q  Andthey had an opportunity to make suggestions or --
A Yes.

Q  --tell you to tweak things?

A Yes.

Q  And they didn't.

A Well, we did, but --

Q  The final document though --
A Yeah.

Q  --they concurred.

A The final document was a compilation of everyone's understanding of what
the evidence said and what should be charged.

Just a little bit more about this document. | mean, this document is around —it’s
incredibly robust. So | think it was around 85 pages, just the report, and it goes through

the theory of investigation. And then it goes, like | said, into each year and each
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element.

And it's each piece of evidence in each element, and it's cited to evidence. So
this report, in reality, crashes my computer every time it comes up because it includes all
the evidence attached to it. It's like 8-, 9-, 10,000 pages of evidence and documents.
It's an incredibly robust document.

[Shapley Exhibit No. 3

Was marked for identification.]



-

Case 1.23:¢r-00061-MN - Dogument 13:3 Fil

nue Service Office of Appeals may request
non-binding mediation on any issue unre-
solved at the conclusion of—
(A) appeals procedures; or
(B) unsuccessful attempts to enter into a
closing agreement under section 7121 or a
compromise under section T122.
(2) Arbitration

The Secretary shall establish a pilot pro-
gram under which a taxpayer and the Internal
Revenue Service Office of Appeals may jointly
request binding arbitration on any issue unre-
solved at the conclusion of—

(A) appeals procedures; or
(B) unsuccessiul attempts to enter into a

closing agreement under section 7121 or a

compromise under section T122.

(Added Pub. L. 105-2086, title III, §3465(a)(1). July
22, 1998, 112 Stat. 768.)

PRIOR PROVISIONS
A prior section 7123 was renumbered section 7124 of
this title.
§7124. Cross references

For criminal penalties for concealment of prop-
erty, false statement, or falsifying and destroying
records, in connection with any closing agreement,
compromise, or offer of compromise, see section

7206.
(Aug. 16, 1954, ch. 736, 68A Stat. 850, §7123; Pub.
L. 87-258, §3()(12), Sept. 13, 1982, 96 Stat. 1063; re-
numbered §7124, Pub. L. 105-206, title III,
§3465(a)(1), July 22, 1998, 112 Stat. 767.)
AMENDMENTS

1998—Pub. L. 105-206 renumbered section 7123 of this

. title as this section.

1982—Subsec. (a). Pub. L. 97-258, §3(DH(12)(A), struck
cut heading **Criminal penalties’'.

Subsec. (b). Pub., L. 97-258, §3(f)(12XB), struck out
subsec. (b) which set forth cross reference to R.3. 3469
(31 U.8.C. 194) relating to compromises after judgment.

CHAPTER 75—CRIMES, OTHER OFFENSES,
AND FORFEITURES

Subchapter Sec.!

AL CrIMBS it ees 7201

B. Other offenses . 7261

C. FOPIBIBUTER oot i s e s 7301

D. Miscellaneous penalty and forfsiture
PEOVIBIOIS o i s s P 7341

Subchapter A—Crimes

Part

E General provisions.

1I. Penalties applicable to certain taxes.

PART I—GENERAL PROVISIONS

Sec.

7201. Attempt to evade or defeat tax.

T202. Willful failure to collect or pay over tax.

7203. Willful failure to file return, supply informa-
tion, or pay tax.

7204. Fraudulent statement or failure te make
statement to employees.

7205. Fraudulent withholding exemption certificate
or failure to supply information.

7206. Fraud and false statements.

:Section numbers editorially supplied

Sec.

T207. Fraudulent returns, statemsnts, or other doc-
uments.

7208. Offenses relating to stamps.

7209, Unauthorized use or sale of stamps.

7210. Failure to obey summons.

T211. False statements to purchasers or lessees re-
lating to tax.

T212. Attempts to interfere with administration of
internal revenue laws.

7213. Unauthorized disclosure of information.

T213A. Unauthorized inspection of returns or return
information.

7214, Offenses by officers and employees of the
United States.

T215. Offenses with respect to collected taxes.

T2186. Disclosure or use of information by preparers -
of returns.

" 7217. Prohibition on executive branch influence

over taxpayer audits and other investiga-
tions.

AMENDMENTS

1998—Pub. L. 105206, title I, §1105(b), July 22, 1998, 112
Stat. 711, added item 7217.

1897—Pub. L. 105-35, §2(b)(2), Aug. 5,
1105, added item T213A.

1982—Pub. L. 97-248, title ITI, §357(b)(2), Sept. 3, 1982,
96 Stat. 646, struck out item 7217 **Civil damages for un-
authorized disclosure of returns and return informa-
tion™.

1976—Pub. L. 94-455, title XII, §1202(e)(2). Oct. 4. 1976.
90 Stat. 1687, added item 7217.

1971—Pub. L. 92-178, title III, §316(b), Dec. 10, 1971, 85
Stat. 529, added item 7216.

1858—Pub. L. 85-321, §3(b), Feb. 11, 1958, 72 Stat. 8,
added item 7215.

1897, 111 Stat.

§7201. Attempt to evade or defeat tax

Any person who willfully attempts in any
manner to evade or defeat any tax imposed by
this title or the payment thereof shall, in addi-
tion to other penalties provided by law, be
cuilty of a felony and, upon conviction thereof,
shall be fined not more than $100,000 ($500,000 in
the case of a corporation), or imprisoned not
more than 5 years. or both. together with the
costs of prosecution.

(Aug. 16, 1854, ch. 736, 68A Stat. 851: Pub. L.
97-248, title III, §329(a), Sept. 3, 1982, 96 Stat.
618.)

AMENDMENTS

1982—Pub. L. 97-248 substituted *$100,000 (3500,000 in
the case of a corporation)™ for **$10,0007.

EFFECTIVE DATE OF 1982 AMENDMENT
Section 329(e) of Pub. L. 97-248 provided that: ‘“The
amendments made by this section [amending this sec-
tion and sections 7203, 7206, and 7207 of this title] shall

apply to offenses committed after the date of the en-
actment of this Act [Sept. 3, 1982].”

§7202. Willful failure to collect or pay over tax

Any person required under this title to collect,
account for, and pay over any tax imposed by
this title who willfully fails to collect or truth-
fully account for and pay over such tax shall, in
addition to other penalties provided by law, be
guilty of a felony and, upon conviction thereof.
shall be fined not more than $10,000, or impris-
oned not more than 5 years, or both, together
with the costs of prosecution.

(Aug. 16, 1954, ch. 736. 68A Stat. 851.)
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§7124. Cross refergnces

For criminal penalties for coneealment of prop-
erty, false statement, or falsifying and destroying
records, in connection with any closing agreement,
compromise, or offer of compromise, see section
7206,

(Aug. 16, 1954, ch. 736, 68A Stat. 850, §7123; Pub.
E. 07-258, §3(5)(12), Sept. 13, 19982, 96 Stat. 1065; re-
numbered §7124, Pub. L. 106-208, tifle I,
§3466(a)(1), July 22, 1098, 112 Stat. T67.)

AMENDMENTS

1998—Pub. L. 105-206 renumbered section 7123 of this
title as this section,

1982—Subssc. {a). Pub. L. 97-268, §XO(12XA), struck
out heading “CUriminal penaltiss™.

Subasc. (b). Pub. L. 97-258, §3(f)(12)(B), struck oub
subsec. (b) which set forth cross refersnce to R.8. 3469
(31 U.8.0. 194 relating to compromises after judgment.

CHAPTER 75—CRIMES, OTHER OFFENSES,
AND FORFEITURES

Subchapter . See.l

Al OPLYDEE 1ovviieviiiiieeminisssusrssisiemssnsressienessnson 7201

B. Other offenses . 7961

C. Forfeitlires .o 301

D. Miscellanscus penalty a.nd forfeiture

ProvISLONS ..ooiciiiiiiii e e cerear ey 7341
Subchapter A—Crimes

Part _

I G-ensral provisions.

o Penalsies applicable to certain taxes.

PART I—GENERAL: PROVISIONS

Hec. ' .

7201, Attermnpi te evade or defeat tax,

7202, Willful failurs to eolleot or pay over tax.

7208, Willful failure to file return, supply Informa-
tion, or pay tax.

7204, PFraudulent statement or failure to make

- statement fo empioyees.
7205. Fraudulent withholding exemption certificate
. or fallure to supply Information. -~

7308, Fraud and falss sfatements,

7207, Fraudulent returns, statements, or other doc~
uments.

7208. Oiffenses relating to-stamps.

T209. Unauthorized use or sale of stamps.

7210, Failure to obey sumzicns.

T211. Palse statements to purchasers or lessees re-

. lating to tax.

72120 Attermpta to interfere with administra.tian of
internal revenne laws, -

T8, - Unauvthorized disciosure of information.

T213A.  Unauthorlzsd inspection of returns or return
- information,

214, Of‘ienses by officers and smployees of the
-~ United States.

7215, Offenses with respect to collected taxes.

2186, Disclosure or use of information by preparers
of returns,

7217. Prohibijion on executive branch inflaence
ovsr taxpayer audits and other inves$iga-
tions.

. AMENDMENTS

1998—Pub. L., 105-208, title I, §1105(b), July 22, 1898, 112
Seat. 711, added item 7217.
199'7—Pub, L. 106-35, §2(b)2), Aug. 5, 1997, 111 Stat.

1105, added itom T213A,

1982 Pub. L, 1-248, tisle III, §357(0)(2), Sept. 3, 1982,
96 Stat. 646, struck out item 7217 ¥Civil damages for un-

tSection nﬁmbars edi tnr;a,lly supplied.

authorized disolosure of returns and retum informa-
tion™.

1§76—Pub. L. 94-465, title XIT, §1202(e)(@), Oct. 4, 1976,
90 Stat. 1687, added item 7217.

187i—Pub, L. 92-178, title IIX, §316(b), Dec. 10, 1971, &5
Stat. 620, added item T216.

1968—Pub. L. 85821, §3(b), Feb. 11, 1958, 72 Btat. 6,
added item 7216,

§72-01. Attémpt to evade or defeat tax

Any person who willfutly attempts 1n any
manner to evade or defeat any tax imposed by
this title or the payment thereof ghall, in addi-
tion $to other penalties provided by law, be
guilty of a felony and, upon conviction thereof,
ghall be fined not more than $100,000 ($500,600 in
the case of a corporafion), or impriscned not
more than & years, or poth, together WH:h the
costs of prosecution.

(Aug. 16, 1954, ch. 736, 68A Stat. 851: Pub. T..
97243, title ITI, §329(a), Sept. 3, 1983, 98 Stat.
618.)

AMENDMENTS

1982—Pub. 1. 97-248 substituted “$109, 00(} .($600,000 1n
the case of a corporation)'” for “$106,000°.

ErrEcTivi DATE OF 1982 AMENDMENT

Pub. L. 97-248, title Iil, §329{e), Sept. 8, 1982, 96 Stat.
619, provided that: *The amsndments mads by this sec-
tion [amending this sectlon and sections 7203, 7208, and
7207 of this Gitle] shall apply to offenses commibbed
after the da,te of the enactment of this Act {Sept. 3,
1982]."

§ 7202, Willful failure to colleet or pay over tax

Any person reguired under this tisle to collectk,
account for, and pay over any tax imposed by
this title who willfully fails to colleet or truth-
fully account for and pay over such tax shall, in
addition to other penalities provided by law, be
guilty of a felony and, upon conviction thereof,
ghall be fined not mors than $10,000, or impris-
oned not more than 5 years, or both, together
with the costs of prosecution.

(Aug. 16, 1954, ch, T36, 68A Stat. 8561.)

§ 7203, Willful failure to file return, supply infor-
mation, or pay tax

Any person reguired under this title to pay
any esiimated tax or tax, or required by this

- title or by regulations made under authority
thereof to make a return, keep any records, or.

supply any information, who willfully faily fo
pay such estimated f{ax or fax, make such re-
parn, keep such records, or sapply such informa-
tion, at the time or times required by law or
reguiations, shall, in addition to other penaliies
provided by law, be guilty of a misdemeanor
and, upon convickion thereof, shall be fined not
more than $25,000 (3100,000 in the case of a cor-
poration), or imprisoned not more than 1 year,
or hoth, together with the costs of prosecution,
in the case of any person with respect to whom
thers is a failure to pay any estimated tax, this
section shall not apply to such person with re-
spect to such failure if there is no addition to
tax under section 6654 or 66565 with respect to
such fallure. In the case of a wiliful violation of
any provision of gection 60501, the first sentence
of this section shall be applied by substitubing
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“felony’’ for “misdemeanor” and *‘5 years” for
1 year'.

(Aug. 16, 1954, ch. 736, 68A Stat. 851; Pub. T.

90-364, title I, §103{e)(b), June 28, 1968, 32 Stat.
264; Pub. L. 97-248, title I, §§327, 329(b), Sept. 3,
1982, 96 Stat. 617, 618; Fub. L. 95-369, div. A, title
IV, §412(bX®, July 18, 1084, 98 Stat. 792; Pub. L.
100680, title VII, §7601(a)(2)(B), Nov. 18, 1988, 102
Stat. 4504; Pub. L. 101-647, sitle XXX}II §3803(a),
Nov. 29, 1990 104 Stat. 4018,)

AMENDMENTS

1990—Pub. L. 101-647 substituted ‘‘substituting ‘fel-
ony’ for ‘misdemeancr’ and’” for ““substituting”.

1988—Fub. L. 100-680 inseried at end “In the casgof a
willfnl viclation of any nrovision of section 60501, the
first semfence of this section shall be applied by sub-
stibating ‘5 years' for '1 year'” |

1984—Pub. L. 98-369 struck out ‘“(other than a refurn
required under the anthority of section {015)"" after 'to
make a retum®,

1983—Pub. L. 07-248, §329(b), substituted “325.000
(33100,000 in the case of a corporation)” for *$10,000".

Pub. L. 97-248, §327, inserted last sentence providing
that, in the case of any person with respect fo whom
there i3 a failure to pay any ostimabed tax, this section
shall not apply to such person with respect to such fail-
ure if there 15 no addition to tax under seckion 8654 or
8665 with rospect to such failure.

_ 1968—Pub. L. 90-364 struck out reference to section
5015,

EPFECTIVE DATE OF 1990 AMBNDMENT

Pub. L. 101847, title XX_XEI §3303(c), Nov. 29, 1990
104 Stat. 4018, provided that: “The amendment made by
subsection (a) [amending this section] shall apply %o
actions, angd failures to act, cocurring after the date of
the enactinent of this Act [MNov, 29, 1590)."

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-690 applicable 6o actions
afber Nov. 18, 1988, see section 760i(a}3) of Pub. L.

iN0-690, set out as 5 note under section 60501 of this
title. :

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. 1. 88-369 applicable with respect
to taxable ysars beginning after Dee. 81, 1984, see sec-
tion 414{a)(1) of Pub. I. 98-369, set out as 2 noie under
section §654 of Ehis title.

EPFRECTIVE DATE OF 1982 AMAENDMENT
Amendment by section 329(h) of Pub. ‘L. 97-248 appli-
cable to offenses cornmisted after Sept. 3, 1682, see gec-

tion 3728(eY of Pudb. L. 97-248, sel out as a note under sec-
tion 720t of this title.

HEFFEOTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L, 80-364 applieable with respect
to taxable years beginning after Dec. 31, 1867, excepk as
provided by section 14 of Pub. I.. 90-364, sce section

103(f) of Pub, L., 90364, set out as a note wnder section
243 of this title.

§ 7204, Frandulent statement or failure to make
statement to employees

In lieu of any other penalty provided by law
{except the penalty provided by section 6674) any
person reguired under the provisions of section
8061 to furnish a stafement who willfully fur-
nishes a false or fraudulent statement or who
willfully fails to furnish a statement in the
manner, gt the $ime, and showing the informa-
tion required under section 6051, or regulations
prescribed thereunder, shall, for each such of-

fense, upon conviction thereof, be fined nog
more than $1,000, or imprisoned not more than 1
year, or both.

(Ang. 16, 1954, ch. 736, 68A Stat. 852.)

§ 7205, Fraudulent withholding exemption certifi-
cate or fallure te supply information

(a) Withholding on wages

Any individual required to supply information
to his employer under section 3402 who willfully
supplies false or fraudulent information, or who
willfully fails 0 supply information thereunder
which would require an increase in the tax to be
withheld under section 3402, shall, in addition to
any other penalty provided by law, upon convic-
tion thereof, be fined not more than $1,000, or’
imprisoned not more than 1 year, or both.

(b} Backup withholding on interest and divi-
© dends

H any individual willfully makes a false cer-
tification under paragraphn (1) or (2)C) of section
3406(d), then such individual shall, in addition to
any other penalty provided by law, upon convic-
tion thereof, be fined not more than $1,000, or
imprisoned not more than 1 year, or both.

{Aug. 16, 1954, ch. 736, 6BA Stab. 852; Pub. L
89-368, title X, §101(eX5), Mar, 15, 1968, B0 Stak. 62;
Pub. L. 97-84, title VII, §721{p), Aug. 13, 1581, 95
Stat. 341; Pub. L. §7-248, title IIT, §§306(b), 308(a),
Sept. 3, 1982, 96 Stat. 588, 581; Pub. Li. 98-87, title
I, §810%a), 107(b}, Aug. 5, 1983 97 Stab. 369, 382;
Pub. L. 98-369, div. A, title I, §15%a), July 18,
1984, 98 Stat. 696, Pub. L. 101-289, title VII,
§T711(b}2), Dec. 18, 1088, 103 Ssat. 2393.)

AMENDMENTS |

1989—Subsec. (b). Pub. L. 101-23% amended subses. (b)
generally. Prior to amendment, sibsse. (b) read as fol- |

iows: “If any individual willfully makes—

(1) any false cerbification or affirmation on any
statement required by a payor In order to meet the
due diligence requirements of seetion 8676(h), or
“(2) a false cerfification under paragraph (1) or
(2)¢0) of section 3408(d), )
then such individoal shall, in addition to any other
penalty provided by law, upon conviction therecof, be
fined not more than $1,000, or imprisonsd not more
than 1 year, or both."”

1984—Pub. L. 08-369 in subsecs. {a) and (b) substituted
“in additton to” for “in lew of” and struck out ref-
erence to penalty under section 6682 after “penalty pro-
vided by law’".

1983—Pub. I. 98-87 dasignated existing provisions as
subgec. {a), added subsec. {(b), and repealed amendments
made by Pub. L. 97-248. Ses 1982 Amendmnent note
below.

1882—Pub. L. 97-248 provided that, appiicable to pay-
ments of interess, dividends, and patronage dividends
paid or credited after Juns 30, 1983, this sectiom is
amended by designating the exlsfing provisions as sub-
sec. () with a heading of *Withholding on wages”, and
by adding 2 new subsec. (b). Seetion 102(a), (b) of Pub.
L., 98-67, sitle I, Aug. 5, 1983, 97 Stat. 383, repealed sub-
title A (§§301-308) of titls TIT of Pub. L. §7-248 as of the
close of June 30, 1983, and provided that the Internal
Revenue Cods of 1954 [now 1988] [this title] shall be ap-
plied and administerad (subject to eertain gxeceptions)
as if such subtifle A (znd the amendments made by
dizch subtitle A) had not besn enacted. Subgec. (b}, re-
ferrad to above, read as follows:

“(b} Withholding of interest and dividends
“Any person who—
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then such Individual shall, in addition to any other
penalty provided by law, upon conviction bhexeof, be
fined not more than $1,000, or imprisoned not more
than 1 year, or both.”

1984—Puh. L. 98369 in subsecs. (a) and (b) substituted
“in addition to” for “in lieu of” and struck out ref-

erence to penalty under section 6682 after “penalty pro- .

vided by law”.

1983-Pub. L. 58-67 designated existmg provisions as
subsec. (a), added subsec. (b), and repealad amendments
made by Pub, I. 97-248. Ses 1982 Amendment note
below,

1982—Pab. L. 97-248 provided that, applicable tc pay- -

ments of interest, dividends, and patronage dividends
paid or credited afier June 30, 1983, this section is
amended by designating the existing provisions as sub-
sec. {a) with a heading of “Withholding on wages”, and
by adding a new subsec. (b}, Séctlon 102(a), (b)Y of Pub.
L. 9867, bitle I, Aug. b, 1983, 97 Stat. 369, repsalsd sub-
title A (§§ 301-308) of title TIE of Pub, T.. 97-248 as of the
close of June 30, 1883, and provided that the Tmijernal

Revenue Code of 1984 now 1986} [this title] shall be ap- .

plisd and administorsd (subject to cerbain exceptions)
as if such subtitle A {(and the amendments made by
such subtitle A) kad nof beer enacied. Subsec. (b), re-
ferred to above, read as follows:

“b) Withholding of interest and dividends
¢ ANy person who—

“{1) wilifully files an exemptlon cerGificate with
any payor under section 3462({)(1)A), whish is
knewn by him, to be fraudulent or to be false as to
any material matter, or

(2} is required to furnish notice under section
3452(£)¢1)}B), and willfully fails to furnish such no-
tice in the manner and at the time required pursu-
ant 6o seotion 3452(13)(1)(]3) or the regulatioﬁs pre-
soribed thereunder,

shall, in lieu of any penalty otherwise provided, upon

conviction thereof, be fined not more than 3800, or

imprisoned not more than 1 year, or hoth.™

1981—Pub. L. 97-34 substituted **§1,000"* for *$500".

1966—Pub. L, 89-368 substituted ‘“section. 3402” and
“any other penaliy provided hy law (except the penalty
provided oy section 6662y for “‘section 3402(f)° and
“any penalty otherwise provided'’ respectively.

Statutory Notes and Relaied Subsidiaries
HFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 101-239 applicable to returns
and statements the due date for which (determined
without regard {0 extensions) is after Dec. 31, 1589, see
section T71i(e) of Pub. L. 101-239, sef out as a note gnder
section 6721 of this title.

EFFECTIVE DATE OF 1884 AMENDMENT

Pub. L. 98-369, div. A, title I, §168(0), July 18, 1984, 98
Stat. 686, providsd that: ““T'he amendments mads by
this section {amending this section] shall apply to ac-
tions and failures to act ocourring after the date of the
engctment of $his Act [July 18, 19841.”

HIFFECTIVE DATE OF 1983 AMENDMENT

Amendment by section 107(b) of Pub. L. $8-67 sifec-
© tive Aug. b, 1983, see section 110(c) of Pub, L. 98-67, set
out as a note under section 31 of this ¢itle.

EFFECTIVE DATE OF 1981 AMENDMENT

Armnendment by Pub. L. 97-34 applicable to acts and.

fallures to act after Dec.- 31, 1981, see section T21(d) of
Pub. L. 97-34, set out as a note under sechion 6682 of
this title.

§7206. Fraud and false statements

Any person who—
(1) Deelaration under penalties of perjury

- Willfully makes and subscribes any return,
statement, or other document, which contains

or is verified by & written declaration that it
is made under the penalties of perjury, and
which he does not belleve to be true and cor-
ract a8 to every material matter; or '

{2) Ald or assistance

Willfully aids or assists in, or procures,
counsels, or advises the preparation or presen-

tation under, or in connection with any mat-.

ter arising under, the internal revenue laws, of
a return, affidavit, claim, or other document,
which ig fraudulent or is false as to any mate-
rial matter, whether or not such falsity or
fraud is with the knowledge or consent of the
person authorized or reguired to present such
return, affidavit, claim, or document; or

(3) Fraudulent bonds, permits, and entries

Simulates or falsely or fraudulently exe-

. cutes or signs any bond, permit, entry, or
other document required by the provisions of
the internal revenue laws, or by any regula-
tion made in pursuance thereof, or procures
the same to be falsely or fraudulently exe-

cuted, or adviges, aids in, or connives at such’

execution thersof, or

(4) Removal or concealment with intent to de-
frand

Removes, deposits, or conceals, or is con-
cerned in removing, depositing, or concealing,
any goods or commodities for or in respect
whereof any tax ts or ghall be imposed, or any
property upon which levy is authorized by sec-
tion 6331, with intent to evade or defeat the as-
sessment or collection of any tax imposed by

_this title; or
{6) Compromises and closing agreements

In connection with any. compromisge under
section Ti22, or offer of such compromise, or in
connection with any cloging agreement under
section T121, or offer to enter into any -such
agreement, willfully--

(A} Concealment of property

Coneceals from any officer or employee of
the Unibed States any property belonging to
the estate of a taxpayer or other person lia-
ble in respect of the tax, or
(B) Withholding, falsifying, and desiroying

records

Receives, withholds, destroys, muftilates,
or falsifies any book, document, or reeord,
or makes any false statemenst, relating to
the estate or financial condition of the tax-
payear or other person liable in respect of the
tax;

shall be guiity of a felony and, vpon conviction
thereof, shall be filned not more than $160,000

. (3500,000 in the c¢ase of a corporation), or impris-

oned not more than 3 years, or both, together
with the costs of prosecution.

(Aug, 16, 1954, ch. 736, 68A Stat. 852; Pub. L.
97-248, title IIL, §329(c), Sept. 3, 1982, 96 Stat.
618.)

Editorial Notes

AMENDMENTS

1982—Pub. L. 97-248 substituted “$100,000 ($500,000 in
the case of a corporation)” for 35,000,
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Statutory Notes and Related Subsidiaries
BERFECTIVE DATE OF 1982° AMENDMENT

Amendment by Pub. L. 97-248 applicable to offenses
committed after Sept. 8, 1982, see saction 329(e) of Pub.
L. §7-248, sei oub as a nobte under section 7201 of this
title.

§7207. Fraudulent returns, statements, or other
doeuments

Any person who willfully delivers or discloses

to the Secretary any list, return, account, shate- .

ment, or other document, known by him to be
fraudulent or to be false as to any material mat-
ter, ghall be fined not more than 310,000 (350,000
in the case of a corporation), or imprigoned not
more than 1 year, or both. Any person required
pursuant to sechilon 8047(0), section 6104(d), or
subsection (1) or (}) of section 527 bo furnish any
information to the Secretary or any other per-
son who wilifully furnishes to the Secrebary or
guch other person any information known by
him to be fraudulent or to be false as to'any ma-
terial mattar shall be fined not meore than
$10,000 ($50,000 in the case of a corporabion), or
imprisoned not more than i year, or bobh.

{Aug. 16, 1964, ch, 736, 68A Stat. 853; Pub. T.

87-192, §7(m)(3), Oes. 10, 1962, 76 Stat. 831; Fub. L. -

- 91-172, title I, §101(e)(H), Dec. 30, 1869, 83 Btal.
524; Pub. L. 94485, title XIX, §1906(b3(13KA), Oct.
4, 1978, 90 Stat. 1834; Pub. L. §6-803, §1{d)5), Dec.
28, 1980, 94 Btat. 3505, Pub. L. 97-248, %itle IIT,
§329(4), Sept. 3, 1982, 96 Stat. 619; Pub. L. 98-369,
div. A, title IV, §481(d)51), July 18, 1984, 98 Stat..
852; Pub. L. 100-203, title X, §10704(c), Dec, 22,
1987, 101 Stat. 1830-463; Pub. L. 105-27, div. J,
sitle I, §I004bY2)(E), Oct. 21, 1998, 112 Bfat.
2681-850; Pub. L. 107-276, §6(d), Nov. 2, 2002, 116
Stat. 1833.)

Editorial Notes
AMENDMENTS

2002—Pub. L, 107-278 szbstituted ‘pursuant to section
5047(b), section 8104(d), or saubssction (i) or (j) of section
527 for “‘pursuant to subsection (b) of section 6047 or
pursuant o subsection {d) of section 6104,

1998—Fub. L. 105-277 struck out “or (e)" afier “sub-
sechion {d)".

193‘?~4Pu‘0. L., 100-203 inserted reference to subsec. ()
of seetion 6104,

1884—Pub. L. 98-362 struck out “or (¢c)’ afbter ‘‘sub-
zection (h)".

1982—Pub. L. 97-248 substituted ©510,000 (350,000 in the
case of a corporation)” for ©$1,000” wherever appearing.

1980—Pub. L. 86-803 substitnied “subsection {b) or {c)
of section 647 or pursuant to subsection (d) of section

104°* for ‘‘sections 6047(h) or {c), 6086, or 6104(d)"".

1976—Pub. L. 94-455 struck ont “or his delegate™ aiter
“Secretary”.

19688 Pub. L. 91-172 substituted “sections 604T(b) or
(¢), 6056,.-0r §104(d)” for “sechion 6047(b) or{c)''.

1962—Pub. L, 87-792 inserted senience providing that
any person required pursuant to section 8047(h) or (c) to
fornish any information to the Secretary or any other
person who willfully furnishes to the Secrstary or such
other person any information known by him to be
fraudunlent or %0 be false as to any material matter
shall be fined not more than $1,000, or imprisoned nct
more than 1 year, or both.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2002 AMENDMENT

Pub, L, W07-276, §6(h)¢3), Nov. 2, 2002, 116 Stat. 10634,
provided that: ““The amendment mads by subsection ¢ d)

[amending this section] shall apply to reports and no-
tices required to be filed on or after the dabe of the en-
actment of this Act [Nov. 2, 20021,

EFFECTIVE DATE OF 1988 AMENDMEZNT
Amendment by Pab. L., 105-277 applicable to requests

- made after the later of Deec. 31, 1898, or the 60th day

after the Secretary of ths Treasury first issues the reg-
ulations referred to in section 6104{&)X(4) of this title, see
section 1804(h}3) of Pub. L. 106-277, set out as a nobe
under sectlon 6104 of this title.

BEFFECTIVE DATE OF 1987 AMBENDMENT

Amsndment by Pub. L. 100203 applicable to returns
for years beginning after Dec. 81, 1886, and on and after
Dec. 22, 1987, in case of applications submitied after’
July 16, 1987, or on or before July 15, 1987, if the organi-
zation has a copy of the application on July 16, 1987, see
section 10704d) of Pub. L. 100203, sei out as a note
under gection 6652 of this title.-

EFFEQTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. £8-36% appllcable ¢o obliga-
ions issued after Dec. 31, 1033, sée section 481(H(1) of

Pub. L. 98-369, set out as a note under section 82 of this

title.

EFFECTIVE DATHE OF 1882 AMENDME‘QT
Amendment by Pub. L. 97-248 applicable o offenses
comrmitted after Sept. 3, 1989, see seckion 329(e) of Pub.

L. 97-248, setd out a5 5 note under section 7201 of this
title.

HFFEGTIVE DATE OF 1960 AMENDMENT
Amendment by Pub. L. 96603 applcable to tazable
years beginning after Dec. 31, 1980, see section L) of
Pub. L. 96-603, set out as a note under section 6033 of
this itle. -
EFFECTIVE DATE OF 1969 AMENDMENT
Amendment by Pub. L. 91-172 effective Jan. 1, 1970,

sae section 101(k)(1) of Pub. L. 91172, set out as an Bf-
foctive Date note under section 4940 of this itle.

EFFECTIVB DATE OF 1962 AMENDMENT
Amendment by Pub. L. 87-792 applicable to tazable

vears beginning after Dec. 31, 1962, see secbion § of Puh.
L. 8$7-792, set onb a3 & note under sechion 22 of this title.

ANNUAL REPORTS

Puh. T, 110428, §2(e), Oct. 18, 2008, 122 Stat. 4840, pro-
vided that: *“The Secrefary of the Treasury shail anpm-
ally submit to Congress and make publicly available a
report on the filing of false and fraudulent returns by
individuals incarcerated in Federal and State prisoms.
Such report shall include statistics on the number of
false and fraunduient returns associated with each Fed-
eral and State prison.”

§ 7208, Offenses relating fo stamps

Any person who—
(1) Counterfeitfing

With infent to defraud, alters, forges,
makes, or counterfeits any stamp, coupon,
ticket, boolk, or other device prescribed under
authority of this title for the collection or
payment of any tax imposed by this title, or
sells, lends, or has in his possession any such
altered, forged, or counterfeited stamp, cou-
pon, ticket, book, or other device, or makes,
uses, sells, or has in his possession any mate-
rial in imitation of the rnaterial used in The
manufacture of such stamp, coupon, bicket,
book, or other device; or
(2) Mutilation or removal

Fraudulently cuts, tears, or removes from
any wvellum, parchment, paper, instrument,
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BY MAJORITY COUNSEL 1:

Q Okay. The document just handed to you is being marked exhibit 3. Il
give you a moment to look it over.

A Oh, okay, yes. Okay.

Q  Sothis document contains the relevant statutory citations included in the
special agent report document you just looked at, and I'd like to walk through each of the
relevant statutes briefly.

A Okay.

Q 26 U.S.C. 7201 covers attempt to evade or defeat tax. Is that correct?

A Thatis.

Q  What are the elements of a 7201 offense?

A So the elements are affirmative acts of evasion. They are that there's a tax
due and owing and -- I'm not used to reading it in this setting, so I'm sorry. So it's willful
attempts in any manner to evade or defeat any tax imposed by this title or the payment
thereof. There has to be tax due and owing. And the willfulness is a voluntary,
intentional violation of a known legal duty. And those are the elements.

Q  And what is the statute of limitations for this offense?

A It's 6 -- this says 5 years. Did that just change? It was 6 years -- 6 years
from the date. Yeah. This says 5 years.

MINORITY COUNSEL 2. No, that's the prison sentence.

Mr. Shapley. Oh, thank you very much.
Yeah, the statute of limitations is 6 years from when the return is filed or of an
affirmative act of evasion that could occur after the filing of the tax returns.

BY MAJORITY COUNSEL 1:
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Q Okay. And based on the conclusion in your report, the elements for that
offense were met in tax years 2014, 2018, and 2019. s that correct?

A That's correct.

Q Okay. 26 U.S.C. 7203 covers willful failure to file, to supply information, or
pay tax. Is that correct?

A Itis.

Q  And what are the elements of a 7203 offense?

A So that's that you had a requirement to file and that you had the knowledge
that you did have to file, is how | know it. | mean, would you --

Q  That's okay, you don't need to read the whole thing.

BY MAJORITY COUNSEL 2:
Q  Yeah, we're just giving you the statute. And this isn't a pop quiz.
A Yeah, sorry, yeah.
Q  We'rejust trying to understand what the elements of these crimes are --
A Yeah.
Q  -- what the statute of limitations is and so forth. And since this is not a pop

quiz, we just thought we would provide this as a resource.
A Yeah. | never see itin this format.

BY MAJORITY COUNSEL 1:

Q  Understood.

And what's the statute of limitations for this?

A It's 6 years.

Q  And based on this report, elements for that offense were met in 2015, 2016,
2017, 2018, and 2019. Is that correct?

A That's correct, yes.
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Q  Andsame exercise, 26 U.S.C. 7206 (1) covers fraud or false statement. s
that correct?

A It is.

Q And what are the elements of a 7206 (1) offense as you understand it?

A So that there's a material misrepresentation of an item on that tax return,
that they subscribe to that under penalties of perjury, and the willfulness and knowledge.

Q Okay. And what is the statute of limitations for that offense?

A It's 6 years.

Q  Andthe elements for that offense were met in tax years 2014, 2018, and
2019. s that correct?

A That's correct, yes.

Q Isthe tax liability at issue here related to just the individual taxpayer or to
related companies controlled or that the taxpayer's --

A These charges include related companies as well.

Q  Okay. Canyou tell us which companies were involved?

A Yeah. He was responsible for filing personal income tax returns as well as
returns for Owasco P.C.

Q Andis there anything you can tell us about Owasco P.C., as far as what is the
company, what does it do?

A Oh. SoOwasco P.C., through the evidence that we obtained, was basically
created with his partner Eric Schwerin. And the crux of this, as | understand it, is that
Hunter Biden had a history of noncompliance with his taxes, and he would often get large
sums of money and wouldn't withhold.

So Owasco P.C. -- was initially for the -- the whole purpose was, Eric Schwerin

came in to help him with his tax situation so it didn't continue to be a problem in the
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future.

So all of his consulting fees and all that type of stuff would go into Owasco.
There would be withholdings from it. So then he didn't get -- when he filed his tax
returns, they had withholdings to offset the taxes that he owed for that year.

Q Okay. Were there any other companies that you looked at in connection

with this investigation?

A Yes.
Q Alot?
A Yes, a lot.

Q Okay. The U.S. House Committee on Oversight and Accountability has
publicly identified a series of companies, mostly LLCs, that are connected to this taxpayer.
I'd like to walk through a list of those companies and just ask whether any of these
companies were part of your investigative work.

Lion Hall Group, LLC?

A Yes.

Q Owasco P.C.?

A Yes.

Q  Robinson Walker, LLC?

A Yes.

Q  Skaneateles, LLC?

A Yes.

Q  Seneca Global Advisers, LLC?

A Yes.

Q Rosemont Seneca Partners, LLC?
A Yes.
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Yes.

Rosemont Seneca Principal Investments, LLC?
Yes.
Rosemont Realty, LLC?
Yes.
Rosemont Seneca Technology Partners, LLC?
Not a hundred percent sure on that one.
Rosemont Seneca Thornton, LLC?
Yes.
Rosemont Seneca Advisors, LLC?
Yes.
Rosemont Seneca Bohai, LLC?
Yes.
JBB SR, Inc?
I'm not sure of that one.
RSTP Il Alpha Partners, LLC?
Yes.
RSTP Il Bravo Partners, LLC?
Yes.
Owasco, LLC?
Yes.
Hudson West Ill, LLC?
Yes.
Sorry.
Hudson West V, LLC?

I'm not sure about V.

51
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Q CEFC Infrastructure Investment U.S., LLC?
A Yes.
Q Andinyour line of work, are you familiar with what a form 1023 is?

MAJORITY COUNSEL 2. FBI form 1023?

Mr. Shapley. |don't know that form.

BY MAJORITY COUNSEL 1:

Q Inthe course of your investigation, did any FBI agent ever make you aware
of a form 1023 related to Hunter Biden or any of his family members?

A We never discussed the form.

Q  Okay. Ithinkin your opening statement you discussed the jurisdiction in
which the crimes we were just discussing took place, and you stated the District of
Columbia. Is that correct?

A For 2014 and 2015, yes.

Q Okay. And Central District of California? Is that correct?

>

That is correct.

Q  Any other jurisdictions?

A The--no,no. | mean, there was a possibility of some, but it was always
that those were the strongest, those were the ones that should be.

Q  Andthose are the jurisdictions related to the recommendations in the
special agent report excerpt that we looked at earlier?

A Yes, that's correct.

Q And are you able to share details or estimates of the scope of the liability the
taxpayer had to the U.S. Government or the loss to the U.S. Government in each of these
tax years?

A | probably couldn't itemize it off the top of my head, but altogether it was
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around $2.2 million.

Q  Spanning 2014 through 2019 tax years?

A Yes. Andthatonlyincludes tax liabilities that were determined on a filed
tax return, because there's still unreported income in 2014 that there's no way to collect
because the statute of limitations is gone.

Q  Okay. Solet's talk about that.

So you stated earlier that at the October 7th, 2022, meeting there was only 1
month remaining to collect taxes owed for tax years -- for tax year 2014. Is that correct?

A Tocharge.

Q Tocharge?

A Yes.

Q  Fortaxyear 2014?

A | believe it was '14 and '15.

Q 'l4and'15. Okay.

Do you know or can you clarify whether there was a deadline for collecting those
taxes?

A | don't know if | understand your question. Sorry.

Q Isthe deadline for collecting taxes the same as the statute of limitations
period for the crime?

A The deadline to collect, | guess, is what I'm confused about. Like when the
tax return is filed, even if it's only an extension and they're going to extend it, they have
to pay the tax due and owing by the due date of the return.

And then if someone was charged and there was, say, a $2.2 million tax due and
owing, it would be the courts that define when the payments are made as part of the

sentencing.
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Q Okay. Understood.

MAJORITY COUNSEL 2. Was the statute about to run, though? You talked

about the October 7th, 2022, meeting.

Mr. Shapley. Yeah. The statute was about to blow in March of 2022. And
Department of Justice Tax Division and the U.S. Attorney's Office in Delaware were
saying, "Get us the report, get us the report, get us the report." They were pushing
really hard to get the report to them because they wanted to go to defense counsel and
say that it's been recommended, because they were hoping to initiate conversations.

Their plan was, was to go to D.C. and to charge pretty soon thereafter, which is
why they requested discovery from all the agents at that time. But what happened was
the defense counsel said, "Whoa, whoa, whoa, whoa, don't charge, we'll sign statute of
limitations waivers."

Mr. Lytle. Extensions.

Mr. Shapley. Extensions. I'msorry. Statute of limitation extensions. So |
believe at least two of those were signed by defense counsel, and the prosecutors told us
that they were willing to sign that, more of them, but they just didn't request it after the
November limitation expired.

BY MAJORITY COUNSEL 2:

Q Do you know when the extensions were signed and for what tax years?

A Well, these were specific to 2014 and '15 because the statute of limitations
were expiring.

Q  Okay.

A And they -- didn’t -- they just wanted to say, "Well, don't indict, my guy, like,
we'll talk to you about it, we'll sign the extensions, and then you can --"

Q Andhow long were the extensions good for?
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A | believe it was 6 months, each extension, but I'm not a hundred percent on
that. They could -- maybe they could being be defined as well. I'm not -- because |
know they signed at least two, and the last one was expiring in November of 2022.

Mr. Leavitt. So they were shorter than 6 months.

Mr. Shapley. Yeah, so they might be shorter than 6 months.

MAJORITY COUNSEL 2. And ultimately the statute ran?

Mr. Shapley. It was a conscious decision by DOJ to let that run. They could've
had them extend '14 and '15, but they said no.

MAJORITY COUNSEL 1. And when you say DOJ, who, in your opinion, ultimately

made that decision?
Mr. Shapley. So, it had to be United States Attorney Weiss. | don't know
personally, but that's how it would usually work.

BY MAJORITY COUNSEL 2:

Q It'snot DOJ Tax?

A In this case no. The U.S. Attorney's Office would likely take the lead. But
then again, that's just based on my experience and how it would usually work, how I've
seen it work.

Q  And can you give us any more information about the statute running in that
particular instance?

A | mean --

Q Did you get any feedback from the U.S. Attorney's Office as to the
blow-by-blow between their office and the taxpayer's lawyers?

A They weren't very transparent with the interactions with defense counsel.
| just know that in March when D.C. said no we still had that belief that he had some

authority, because we were doing a lot of work to try to, like, overcome whatever issues
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D.C. said that they had with the report.

And we thought that he still had the authority to charge. And then October 7th
meeting comes and he said we couldn't charge it there, and he requested special counsel
authority. It was denied. So there was really no ability to charge it there. He had no
mechanism to charge it if what he said actually happened. So they let the statute
expire.

MAJORITY COUNSEL 1. Okay. I'm going to talk about specific issues in specific

tax years to the extent you're able. | know you said that special agent report was a very
robust document. And if you don't know or you don't recall the answers, that's totally
fine.

For tax year 2014, what evidence led to the recommendation for charges for
attempt to evade and false statement?

Mr. Lytle. Can we just have a sort of an understanding that he can't speak about
grand jury materials and protected (6)(E) just so it's clear that way?

MAJORITY COUNSEL 1. Absolutely. And if that's an issue, we'll certainly defer

to you on that, what can and can't be talked about.

Mr. Lytle. Great.

Mr. Shapley. So, is the question for specific evidence or more of a theme of
evidence?

MAJORITY COUNSEL 1. Let's start with a theme.

Mr. Shapley. So concerning the Burisma income, Hunter Biden basically used a
nominee organization, Rosemont Seneca Bohai -- which a convicted felon was the partner
of.

MAJORITY COUNSEL 2. That's Mr. Archer?

Mr. Shapley. Yes. Yes, Devon Archer.
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And so the way the money worked is there's a document which is the contract
between Burisma and Hunter Biden. Those are the two parties. It was for $1 million
per year. Of course this was 2014, and it was negotiated in April, so the payments in
that year were reduced by the months. So it was $666,000, $83,000 a month he was
receiving.

What Hunter Biden did with that is he told Burisma to send that income to
Rosemont Seneca Bohai. And then when the money came back to him, he booked it as
a loan.

So there's all this machinations of nonsense happening over here in this nominee
structure that, "Oh, this is complex, this is complex," and, well, it's not complex, because
this is -- it was a taxable event as soon as the income came from Burisma to Hunter Biden.
And whatever he did with it after it was really just a scheme to evade taxes for that year.

And to add to it, is that Rosemont Seneca Bohai and Archer, when the money
came back to Hunter Biden, they booked that as an expense on their books. So even the
two parties didn't treat it the same way.

And then Eric Schwerin realized this and looked into it, and he even told
Hunter Biden on multiple occasions, multiple communications, you need to amend your
2014 return to include the Burisma income. And he never did, and the statute's gone
now.

[Shapley Exhibit No. 4

Was marked for identification.]
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From: Eric Schwerin (I Jf%
Subject: Income /
Date: January 16, 2017 at 3:11 PM
To: Hunter Biden

In 2013, your taxes reported $833,614 in income.

In 2014, your taxes reported $847,328 in income. (To be amended at $1,247,328)

In 2015, your taxes reported $2,478,208 in income.

2013 and 2014 were normal years where your income was based pretty much solely on
income from Rosemont Seneca and Boies. In 2014 you joined the Burisma board and we still
need to amend your 2014 returns to reflect the unreported Burisma income. That is
approximately $400,000 extra so your income in 2014 was closer to $1,247,328.

The reason for the increased income in 2015 was that your income broke down as follows:
$166,666 from Burnham (for RSA)

$216,000 from Boies

$365,403 from Owasco (for RSA)

$300,000 one time payment from Eudora (for the 1/3 of CitizensRx)

The above represents all the cash you received directly.

In addition, you reported $1,000,000 of income that all went to RSB and you report $188,616 in
income that also went to RSB. You didn't receive this in cash and it is in reality “phantom

income”.

So, of the approximately $2.5m in income you never really received almost $1.2m of it. (My
numbers are approximate but you get the idea.)

Of the $1,300,000 in cash you received you had to pay $751,294 in taxes. Since you couldn't
have lived on approximately $550,000 a year you “borrowed” some money from RSB in
advance of payments.

FYI, in 2014 and 2015 you also had expenses beyond the norm because you renovated the
house. Across 2014 and 2015 the renovation payments totaled approx. $200,000.

The numbers for 2016 haven't been finalized yet but you made at least the following:

$1,295,000 from Owasco, P.C. (representing Burisma and any Romania payments)
$216,000 from Boies Schiller

Unlike the prior years you actually received the above cash but the total income for 2016 won't
be close to 2015.

Hope this makes sense.

Eric D. Schwerin

EXHIBIT

L]‘
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BY MAJORITY COUNSEL 1:

Q  What's been handed to you has been marked as exhibit 4. I'll give you a

moment to review it.

A

j@)

>

> 0O

Q

Yep.

Have you seen this document before?

| haven't seen it in this form, but I've seen excerpts of this document.

Is this one of the communications you were referencing just a moment ago?
| believe so, yes.

And it looks like it's about the fourth paragraph down, it reads: "In 2014

you joined the Burisma board and we still need to amend your 2014 returns to reflect the

unreported Burisma income."

Do you see that?

A

Q
return?

A

Q

A

Yes.

And is that consistent with your understanding of the issues in the 2014

Yeah, thisis. This is accurate, yes.
Is there anything else on this document that stands out to you as significant?

Well, what's important to note here as well is that Owasco was set up for

this exact reason, was to take in these type of consulting fees and to withhold taxes from

it. And Hunter Biden communicated with several folks that he wanted to keep this

outside of the D.C. people, and we believe that to be Eric Schwerin and Owasco, and the

purpose was to evade income taxes on that, in my understanding of the evidence. So,

that's kind of like laid over this as well.

And then when Eric Schwerin realizes there's money coming in, Hunter Biden is
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telling him, "No, this is a loan, it's a loan, it's a loan, it's a loan," and then eventually

Eric Schwerin is talking with Momtazi, who is the accountant for Devon Archer and
Rosemont Seneca Bohai, and they start talking. And that's when Eric Schwerin realizes
that this is actual income, and he's like, "We're going to have to book this as income."
And there's multiple communications in the evidence that talk about that.

MAJORITY COUNSEL 2. So this was an affirmative scheme by the taxpayer to

avoid paying taxes?

Mr. Shapley. This is, like, textbook, | learned at basic training nominee stuff.
And in all of the defenses, it was a loan, got to have a promissory note, you got to have
defined interest, and you got to have repayments, and none of those were included.

And we raised that to DOJ Tax, and in one particular instance to Jack Morgan,
specifically saying this is not a loan. We don't have these three things. In any case,
these are the things we determine if it's a loan or not, and he said that this is not a typical
case.

MAJORITY COUNSEL 2. And do you think "This is not a typical case" referred to

the fact that this was the Vice President's son?

Mr. Shapley. Yeah, yeah. |think that there was -- every single time the process
could be bogged down by deferring to some other approval level, they took full
advantage of that.

[Shapley Exhibit No. 5

Was marked for identification.]
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Mesires, George R.
Re: Tax Analysis - Attorney Communication
April 12, 2016 at 11:19 PM

Eric Schwerin , Hunter Biden_‘ MacPhail, Michael R.

Klinefeldt, Nicholas A.

| am out at those times so please proceed without me. Even if Mike or nick can't join then, | think Ken/Eric, and ideally Hunter, should
connect. George.

George R. Mesires
Partner

Direct:
Mobile:

FaecgreBD.com Download vCard

FAEGRE BAKER DANIELS LLP

Sent from my iPhone

On Apr 12, 2016, at 10:16 PM, Levinson, Kenneth S. _ wrote:

Eric, All

From my perspective, the 10 and 11:30 EDT time slots work for me tomorrow (Wednesday). I'm good with either of those, so wher

a critical mas please |let us know and we'll have the call with whomever is available

I'hanks, and best regards

Ken

[7:” L\ ? lm’ Ll)“j ’ﬁ I Jl [lh‘ﬂ r:”‘ E‘A' et \l— f..“-HLl

Not ¢ ailability tomorrow for this call but other than a call at 10, 11:30 and 2:30 EDT tomorrow | am free. Each of
calls should take no more than 30 minutes
Are there any imes in there thatl work faor everyone else?

can answer pretty much all of the questions in the email

Sent from my iPhone

Eric and Hunter:

Please see Ken's comments/questions attached. Please let us know when you are available for a
call tomorrow to discuss this.

['hanks,

Ge nae

EXHIBIT

<]
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From: Eric Schwerin [W
Sent: Monday, April 11, 2016 3:
To: Hunter Biden

Cc: Mesires, George R.
Subject: Tax Analysis - Attorney Communication

Hunter-
See below for analysis of Burisma payments through RSB for 2015.

For the first 10 months of 2015, total pre-tax Burisma payments through RSB =
$606,666

RSB Agreed to Hold Back $245,498 of the above amount to cover taxes (approx. 38%)
which left you with $361,168 in “post-tax™ dollars to draw down.

For the first 10 months of 2015, you drew down approximately $413,000 from RSB.
Therefore you drew down $51,835 more than you should have.

If RSB counts the first 10 months of Burisma payments as income to you, they should
send you the $245.498 - §51,835 or $193,663 which could be put towards your tax
liabilities for 2015. :

So, on $606,666 in income you’ll have $193,663 to go towards taxes.

Note that for November and December of 20135, the full $83,333 for each month was sent
to Owasco, PC via RSB and you withheld the appropriate taxes yourself. It is only the
first 10 months of 2015 that need to be taken care of.

The only other point to keep in mind is that while Burisma paid you $83,333 a month for
the first 10 months of 2015, for the first 8 months, a portion of that (827,778 a month)
went to Alex as his Board Finders Fee. RSB has taken that amount as an expense and we
need to figure out a way to capture that expense so that you are only paying taxes on
$55,555 a month in income through the end of August 2015 instead of the full $83,333. 1
am going to assume the accountants can take care of that.

Let me know if you have questions.
Best,

Eric

Eric D. Schwerin
Rosemont Seneca Advisors, LLC
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MAJORITY COUNSEL 2. We've just given you exhibit 5. | think it's more email

communication with Schwerin and Hunter Biden's lawyer, George Mesires, partner at the
Drinker Biddle firm or whatever the firm's called now, Faegre.

Have you seen this document before?

Mr. Lytle. Can we talk to our client just briefly.

MAJORITY COUNSEL 2. Of course. We can go off the record.

[Discussion off the record.]

MAJORITY COUNSEL 2. We're back on the record.
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BY MAJORITY COUNSEL 2:
Q  The question is whether you've seen this document before.
A No. Anything from George Mesires was considered privileged --
Q  Okay.
A -- attorney-client privilege and was not provided to us.
Q Okay. And so that was kept from you by the FBI?
A No. Itwould be a filter team.
Q  Okay.
A When we get any information, and even from the laptop and hard drive, it

went through filter reviews, and we only saw what came back as nonprivileged.

Q  But who ran the filter team?

A It was different each time. We had agents assigned, groups of noninvolved
agents assigned that were --

Q  With IRS or FBI?

A It was a little bit of both. | think that we took turns. | remember at least
two different filter teams made up of noninvolved IRS agents.

Q  Okay.

A And these eventually go to the prosecutors, like after the filter review.

Q  Okay.

Mr. Lytle. I'msorry. Isthere DOJ attorneys assigned to the filter team as well?

Mr. Shapley. Yes, yes.

BY MAJORITY COUNSEL 2:

Q Okay. On page 2 --it's an email chain, so it actually starts from the last
page and works forward. The communication here is Eric Schwerin to Hunter Biden,

correct?
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A Appears so, yes.

Q  And Eric Schwerin is not Hunter Biden's lawyer, correct?

A That's correct.

Q  Okay. Soyou think they marked this attorney-client privilege just because
they cc'd Mesires?

A Absolutely.

Q  Okay.

A That was one of the things, just a search term was the known legal counsel
and just immediately went to --

Q Soif he cc's Mesires on every communication, it's all privileged?

A That was the direction to the filter teams, and then it would go to the DOJ
attorney that oversaw that, and they would make the ultimate decision.

Q  Okay.

A But they basically claimed privilege on a huge amount of information to
include the return preparers, Morgan Wingate, later on, and they said it was because
they had a verbal Kovel agreement with them.

Q  Okay.

A A Kovel agreement, do you want me to explain? So | think it's from case
law and it's basically that a defense team can bring in an accountant or CPA or return
preparer into the defense team to assist them, so they become covered by the
attorney-client privilege.

In this case, when we were attempting to interview the CPAs on it, Hunter Biden's
legal team said there's a verbal Kovel team so you can't talk to them.

And we tried to get DOJ and U.S. Attorney's Office to pierce that, because

everyone, even they said it was nonsense. But they just wouldn't. It took, like, 12
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months to finally get to the CPAs to actually get information from them.

Q Okay. Looking atthe content on page 2, if you and your team had access to
this information, would that have been helpful, direct communication from Schwerin to
Hunter Biden? And you previously told us that one of Schwerin's main functions was to
help ensure that Hunter Biden was paying his taxes correctly, right?

A Yeah. I'mnotreadingit-- | haven't read it all, but any discussions in this
area, we need to know, we need to know that if it's truly a loan, then we can't include it.
We need all the pieces of information that discuss income, which is why it's so important
to ask about 10 percent for anybody else.

MAJORITY COUNSEL 2. Let's go off the record for a second.

[Discussion off the record.]

MAJORITY COUNSEL 2. Back on the record.

BY MAJORITY COUNSEL 2:

Q Now, was your team, were they permitted to use open-source methods for
looking at the materials for this case? Like, if materials were published on the internet
related to Hunter Biden or related to Hunter Biden's business concerns, were you allowed
to consult that?

A No. We were directed that if there's anything from the laptop from other
sources to not look at it because then it's potential for it to be tainted.

Q Okay. Soifit's posted on the internet, if it's written about in the
newspaper, you were not allowed to consult that open source method?

A Yeah. We were directed not to.

Q Isthat customary?

A | would say yes. Yes.

Q Okay. Going back to the special agent report, after you submitted the
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report recommending charges, could you just walk us through the timeline of what then
happened?

A From?

Q  You told us about what happened inside of IRS.

A So February 25th, 2022, forward?

Q  Correct.

A So we sent it to DOJ Tax Division, and that spurred their discussions with
defense counsel. We did not participate in that.

And | would say that | think it's not typical for the investigative team and the
agents to never be in on proffers or reverse proffers with defense counsel. We never
once were allowed to do so.

And even though some communications occur with defense counsel without
agents, I've never seen it where we've never been involved.

Then it went to D.C. U.S. Attorney's Office. Department of Justice Tax Division
authored a 99-page memorandum that was requested by Stuart Goldberg. And my
understanding is that it was for the purpose to support recommending that they move
and be opened in D.C. It was like a document to support opening up and charging in
D.C. for 2014 and '15.

Q Okay. Soyousend what's exhibit 2, or the IRS sends it to DOJ Tax, and the
result was DOJ Tax Division produced a 99-page memo to support what your memo had
recommended?

A | never saw it, but my understanding was, is that we were moving -- we were
going to go to D.C., and we were going to charge, and here's the discovery. That was the
trajectory there. So I've never seen the document, but it's been described to me as

supporting those years and charging those years.
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Q Doyou feel like the document was kept from you and your team?

A Yeah. |don't know there's any reason not to share it with us. 1don't
know why. And it's also outside the norm.  When a SAR goes to DOJ Tax, it usually
gets -- if there's DOJ Tax attorneys working on that case, they -- those attorneys aren't the
ones that get the report. It's like a third-party supposedly objective person who looks at
the report and writes up whether it's approved, discretion, whatever.

This whole 99-page report was a whole separate event, and John Kane at
Department of Justice Tax Division was assigned to be the objective reviewer, and I still
have never seen a report from him approving, discretion, or declining.

Q Okay. So, after receiving the 99-page memo from DOJ Tax, the U.S.
attorney in Delaware initiates prosecution in the District of Columbia, correct -- or he
seeks permission from --

A Yeah, they send --

Q -- U.S. Attorney Graves?

A -- at least Mark Daly and | believe AUSA Wolf as well, to meet with the first
assistant in D.C., and the first meeting was Mark Daly called my case agent and said, "Hey,
looks good, they're going to assign AUSA."

Q  That was Special Agent |l

A That's correct. And then it was 2 or 3 days later, Mark Daly calls || | | I
and says, "No, they don't supportit. So we're basically dead in the water."

Q  And that was the end of it?

A Yeah. At that point it became like a void. For 2 months we were working
to combat the potential defenses. And | think it was all a ruse because we didn't know
at the time that he requested special counsel authority and was denied. So he had no

ability to charge there whatsoever, but | feel like he just sent us on a fool's errand to try
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to rebut it.

Q  And when was the decision made by the U.S. attorney in the District of
Columbia not to go forward?

A It was in the March time frame. Like | said, we requested to be a part of
that, but they didn't allow us to.

Q  And when did you learn of that decision?

A | feel like it was same day. It was a date in March, and, unfortunately, |
don't know the date.

Q  Okay.

[Discussion off the record.]

Mr. Shapley. Yeah. So atthe time we thought that he just didn't support it.
And that David Weiss would still have the ability to charge at some point. But later on,
on October 7th, David Weiss tells us straight out that he didn't allow it to be charged in
his district. And then he says he also requested special counsel authority, which why
would he request special counsel authority if he had the authority to charge.

So, yeah, it's a little bit nuanced, but what | knew then was that he just didn't
support it.

BY MAJORITY COUNSEL 2:

Q Iwantto call your attention to some testimony, and | believe you mentioned
it in your opener. But if the decision to not bring charges in D.C. was made in March of
22 --

A Yes.

Q  -- okay, a month later, roughly, in April of 2022, at the Senate Appropriations
Committee Subcommittee on Commerce, Justice, Science, held a hearing, a review of

the DOJ's funding request. And during the hearing under questioning from Senator
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Hagerty -- and, again, | think you mentioned this -- regarding the Hunter Biden
investigation, the Attorney General testified -- this is a month later -- that U.S.
Attorney Weiss is supervising the investigation, is in charge of that investigation. He
also testified there will not be any interference of any political or improper kind.

Did you remember hearing that at the time?

A | did not hear that at the time.

Q Anddid anyone on your team ever bring that to your attention

subsequently?

A | learned of it on and around October 7th meeting --
Q  Okay.
A -- because that's when it became substantive to me, like, because we still

were misled to believe that U.S. Attorney Weiss had the ability to charge in D.C. and that
we were still talking about the '14, '15 year.

And then when he tells us in the October 7th meeting that he's not the deciding
official and he doesn't have the authority to decide and that he requested special counsel
authority and was denied, that's when the statements of Attorney General Garland
became apparent that they were not accurate.

Q Right. And subsequently -- and you mentioned this in your
testimony -- Senator Grassley, on March 1st of 2023, so a whole year had gone by, asked
the Attorney General about this, and the Attorney General responded -- you mentioned
this -- "I promised to leave the matter of Hunter Biden in the hands of the U.S. attorney
for the District of Delaware...I have pledged not to interfere with that investigation, and |
have carried through on my pledge."

Is that a true statement?

A It's not accurate. No, it's not accurate.
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Q  And by March of 2023, you had certainly known that the U.S. attorney in
Delaware did not have special counsel authorities. Is that correct?

A By what he told us, yes.

Q And when the Attorney General made that statement, that had been almost
a year after the decision was made not to move forward in the district in D.C., correct?

A Yes.

Q  Senator Grassley followed up: “Without special counsel authority he could
need permission of another U.S. attorney in certain circumstances to bring charges
outside of the District of Delaware. I'd like clarification from you," Senator Grassley said
to the Attorney General, "with respect to these concerns."

And the Attorney General responded: "The U.S. attorney in Delaware has been
advised that he has full authority to make those kind[s] of referrals that you are talking
about or bring cases in other jurisdictions."

Okay. [I'll just say it again. The Attorney General said that he, meaning U.S.
Attorney Weiss, "has full authority to make those kind[s] of referrals that you are talking
about or bring cases in other jurisdictions if he feels it's necessary. And | will assure that
if he does, he will be able to do that."

Are you aware that the Attorney General responded in that way?

A Yes, | am.

Q Isthat true?

A No, that's not. Based on what actually happened, as well as the statements
provided by U.S. Attorney Weiss, those statements are false.

Q  Andthose statements were made in March of 2023, 1 year after the case
was attempted to be brought in D.C. by the United States Attorney's Office for Delaware,

correct?



Case 1:23-cr-00061-MN Document 13-3 Filed 07/25/23 Page 130 of 776 PagelD #: 191
69

A That's right.

Q Anditalso occurred many months after you learned in October of 2022 of
this happening. Is that correct?

A Of this happening? [I'm sorry.

Q  Of the U.S. attorney in Delaware being denied the ability --

A Oh. Yes.

Q  --tobringthe casein D.C.?

A Yes, that's correct, yes.

Q  Senator Grassley followed up: "Does the Delaware U.S. attorney lack
independent charging authority over certain criminal allegations against the President's
son outside of the District of Delaware?"

And the Attorney General responded: "He would have to bring...if it's in another
district, he'd have to bring the case in another district. But as | said, | have promised to
ensure that he is able to carry out his investigation and that he be able torunit. And if
he needs to bring it in another jurisdiction -- again, if he needs to bring it in another
jurisdiction -- he will have full authority to do that."

Did that happen?

A No.

Q  Senator Grassley then said: "Has the Delaware U.S. attorney sought
permission of another United States Attorney's Office, such as the District of Columbia,
or" -- presumably Senator Grassley meant the Central District of “California to bring
charges? If so, was it denied?"

And what's the actual answer to that question?

A That he did bring it to both of them, and they both denied it.

Q  And, just remind me again, what was the timing of the Central District of
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California denying?
A We were informed that they denied it in and around January of 2023.
Q Okay. So 3 months before this testimony.
A Yes.
Q  Approximately.
And the Attorney General followed up, and he said: "l don't know the answer to

that, and | don't want to get into the internal elements of the decision making by the U.S.
attorney. But he has been advised that he is not to be denied anything he needs. And
if that were to happen, it should ascend through the Department's ranks. But | have not
heard anything from that office to suggest that they're not able to do everything the U.S.
attorney wants to do."

Do you think it's conceivable that the DAG's office or the head of DOJ Tax kept
that information from the Attorney General?

A | feel like it's my opinion that you wouldn't make statements like that if you
thought that was the case.

MAJORITY COUNSEL 2. |think our hour's up. Going to have to stop there as

our hour's up.
Mr. Shapley. Sure.

[Recess.]
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[11:40 a.m.]

BY MINORITY COUNSEL 2:

Q  Thank you again for coming in and providing your testimony before the
committee. |don't think we will take the full hour allotted. Hopefully we will be able
to move things along a little bit.

| actually wanted to start by just going back, way back in your initial testimony. It
is something our counterparts alluded to in the beginning of their questioning. Your
initial testimony that over the course of your career you wo